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1

Executive summary

1.1 Abstract
In this report, we present 16 cases from different countries that involve various forms of
tax-offences and different stakeholders. We look upon VAT-carousels, VAT-fraud, shell
companies, trusts, different forms of fraud and profit shifting in different sectors and areas
of the economy. Most of the cases involve Tax Havens and nearly all of them had
professional enablers to assist the crimes therein. We have also included tax evasion cases
in various critical and enabling sectors. Some of these cases were initiated by whistleblowers.
Special focus has been given to the area of inter-agency and transnational cooperation and
its potential complexity and diversity. We have also considered cooperation and
organisational structures and analysed jurisdictions and LEA frameworks. Shortly after
starting the investigation, we also found a very interesting phenomenon called “bias of the
role of the financial authority and pre-trial guilty pleas” for which we also devoted some
space in our report, as well as the legal frameworks for corporate liability. This report will
inform subsequent work-packages including WP2, WP3, WP4, WP8 and WP9.

1.2 Key findings
•
•
•
•
•
•
•
•
•
•

Tax evasion is considered in different criminal codes, yet there is not a universal or
a common EU definition which we can apply.
Estonia is pioneering electronic solutions to tax fraud with some considerable
success.
Missing Trader VAT-Fraud Schemes are a key concern with potentially significant
losses to national treasuries.
A number of case studies (France 2 - Cahuzac, UK 2 R v Shanly, Germany - Hoeness)
illustrate the significant role that bank secrecy plays in the facilitation of tax crimes.
Greater protection for whistle blowers may facilitate the detection of tax crimes.
Separate legal personality should not be capable of being used to evade liability for
tax crimes.
The France 1 - Wildenstein case illustrates the need for clear jurisdiction over tax
crimes.
The criminal burden of proof is often difficult to satisfy, making civil action a more
attractive option for revenue authorities.
Demonstrating an intention to evade tax is often problematic for prosecutors.
Systematic tax evasion carried out over a number of years can prove more difficult
to prosecute than a single fraudulent arrangement or transaction.
13
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•
•
•

•
•

There is a need to review threshold regimes for criminal sanctions in tax law.
Some jurisdictions (such as Portugal) impose heavy criminal sanctions for tax crimes
with little consideration given to so-called “sweetheart deals”.
Trans-national cooperation constitutes one of the major challenges in fighting tax
crimes. The challenges include incompatible institutional responsibilities and legal
frameworks, the lack of trust-based working relations, as well as communication
and language problems between authorities.
There is a need to define a clearer role and legal responsibility of professional
enablers in the regime of prosecution of tax crimes.
Tax authorities often lack access to specific types of expertise or tools for forensic
analysis needed for complex fraudulent schemes. The lack of financial and human
resources becomes particularly crucial when under-staffed prosecution is
confronted with several lawyers from top-end law firms in court.

1.3 Synthesis
The present report aims to identify and understand the wide scope of methods and
complex contexts in which tax crimes occur within the European Union. It is based on 16
case studies, developed by ten organisations, law enforcement agencies (LEA) and
researchers alike, assessing cases in ten countries, namely Austria, Estonia, France (3),
Germany, Ireland, Italy, Malta, Portugal, Spain, the United Kingdom (2), Luxembourg and
Switzerland. The objective of the present report is to create a synthesis of the principal
findings from these case studies, which will be sent to experts in the respective countries
to collect their feedback and views. In addition, these findings will inform discussions at
our Focus Groups as part of WP2.
In order to facilitate feedback from experts, a second, very condensed, version of this
report was drafted (See, Annex I). Based on the country-specific detailed input and the case
studies, a more comprehensive report, namely D1.2, was composed.
This report was drafted in the scope of PROTAX, an EU funded project which is
implemented between May 2018 and April 2021 with the objective to contribute to a
European Security Model providing solutions for prevention and prosecution of tax crimes.
The aim of PROTAX is to develop and co-create, in close co-operation with practitioners,
toolkits for security policy makers, law enforcement agencies and tax authorities. These
toolkits will combine high use-value with a strong European perspective, paving the way
towards an integrated EU approach. The present report forms part of the first steps of
PROTAX’ five-pronged approach: using case studies of tax crimes to investigate the roles of
various actors. Subsequently, focus groups will be conducted, the role of professional
14
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enablers as facilitators will be analysed, various legal and enforcement approaches across
the EU will be mapped, and finally recommendations will be made, and toolkits provided.
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2

Methodology
§

Why case studies (the overall objective of the case studies from D1.1)

Case studies provide excellent insight to the daily work of police, tax authorities,
prosecutors and judges in action. The Design of our PROTAX Case Studies (D1.1) provides
sufficient input to analyse how experts engage in working on a case within and across
institutional boundaries grapple with their set of tools under given constraints of time,
information and communication, human and other resources.
We decided that scale, use of professionals, cross-sector and cross-jurisdictional reach will
be the criteria we consider for this study. Furthermore, corporate involvement, significant
damage (€ 500K or more), cases that are already decided (so that the information is
accessible), transnational dimension, a wider variety of actors/enablers involved and a
certain amount of media attention should be the key points when deciding on which
studies we will use.
Below are the details of our methodology:
§

Selection of Case Studies: Criteria

We decided to take the following criteria into consideration:
Ø Scale
Ø Use of professionals
Ø Cross-sector
Ø Cross-jurisdictional reach
Our final checklist for the selection of case-studies for each participating partner was:
Ø Corporate involvement
Ø Significant damage (> 500€/Case)
Ø Decided by courts, information accessible
Ø Transnational, cross-border dimension
Ø Wide variety of actors(enablers) involved
Ø Attracting public and media attention

§

Case Study Design:

We provided a template to make these case studies comparable across different European
jurisdictions and collect relevant data for future work in PROTAX. It not only includes the
16
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description of each case but further also examines some general information about each
country’s tax-laws like:
Ø What is the legal framework of tax?
Ø What are tax crimes?
Ø What type of tax crime/s are involved in the case examined?
Ø How are LEAs engaged in the case (via FIU communication, whistle-blower
disclosure, LEA investigation)?
Ø What was the role (if any) of professional enablers?
Ø What type of prosecution (civil or criminal) process was followed?
Ø What prosecution techniques have been proven to be the most effective?
Ø If and how a tax authority and/or an LEA may negotiate a deal that a court may
reject? (e.g. Does the legal framework allow for a resolution of the issue
without resorting to prosecution or court action (e.g. deferred prosecution
agreements as is the case in the UK)?
Ø Do courts want to see tax crimes treated like any other crime, with no
‘sweetheart’ deals?
Ø How are whistle-blowers treated across different jurisdictions in the EU?
Ø What types of sentences are handed to tax criminals?

We decided on two parts the Case Study Report will include:
Part A (general questions on the legal system concerning tax-law):
Ø What is considered as tax crime, where and how is it defined in national law?
Ø What kind of legal provisions are primarily used for prosecuting tax crimes?
Ø What is the range for sentencing (min/max) for the most prolific types of tax
crimes?
Ø Are pre-trial guilty pleas applied and are they common for tax crimes? àwhat are
the dominant types of tax crimes involving the corporate sector and which kinds of
market transactions or activities are susceptible to corporate tax crime?
Ø Does the legal concept of corporate liability exist in your jurisdiction, is it applicable
for tax crimes?
17
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Ø Who is in charge of enforcement and prosecuting tax crimes?
Ø How is cooperation between different operational units organised and regulated?
Ø What are the legally defined thresholds for launching preliminary investigations of
suspected tax crimes?
Ø Are statistical data for your jurisdiction and quantifying information measuring the
performance of the different branches of LEA (conviction rates, number of cases,
etc.) systematically collected and published?
Ø What are the main challenges in the prosecution of tax crimes?
Ø What is the role of enablers in tax crimes?
Ø What is the role of whistle blowing and intelligence provided “from inside”?

Part B (Analysing the individual case)
In order to provide a more in-depth insight to them we suggested to triangulate the case
from three different perspectives:
1. Approach the case as an impartial observer;
2. Consider the case through the eyes of the experienced expert; and
3. Take the position of a policy advisor and consider a wider context.

The following questions and areas were posed for consideration:
Chapter: The Facts of the Case
Ø Provide a brief and concise synopsis of the case
Ø What was the modus operandi
Ø Presumed damage
Ø Laws / legal instruments and provisions applied
Ø Involvement of third parties
Ø Cross national dimension of the case

Chapter: Criminal Investigation and court proceedings
Ø Evidence presented
18
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Ø Duration and outcome of court case
Ø Policy involvement
Ø Public discourse
Ø Ground level operations
Chapter: Critical analysis and assessment
Ø Critical legal analysis of the case
Ø What makes the case typical for tax crime in your country
Ø Can you assess the detrimental economic effects of the case at national and EU
levels?

19

PROTAX

3

Estonia

3.1 General context factors shaping the legal and administrative system in
national jurisdictions
3.1.1 Tax crime
Tax offence is defined by a section of the Estonian Penal Code and according to that a tax
offence is ‘Failure to submit information or submission of incorrect information to tax
authorities’ for the purpose of reduction of an obligation to pay a tax or obligation to
withhold, or increase a claim for refund, if a tax liability or obligation to withhold is thereby
concealed or a claim for return is unfoundedly increased by an amount corresponding to
or exceeding major damage is punishable by a pecuniary punishment or up to five years’
imprisonment (Penal Code (PC) § 389).1
Additionally, the PC § 389¹ defines liability of a legal person for particularly high damage,
as well as the provisions for the confiscation of property acquired by the crime:
The same act, if a tax liability or obligation to withhold is thereby concealed or a claim for
refund is unfoundedly increased by an amount corresponding to particularly great damage,
is punishable by one to seven years’ imprisonment.
For criminal offence provided for in subsection (2) of this section, the court may impose
extended confiscation of assets or property acquired by the criminal offence pursuant to
the provisions of § 832 of this Code.
40 000 euros is the extent of offence assessed as major damage. According to the Penal
Code:1 if causing of proprietary damage is provided for as a necessary element of an
offence or the extent of an offence can be determined pecuniarily, the extent of damage
or
offence
are
assessed
pecuniarily
as
follows:
1) damage or extent of offence which exceeds 4000 euros is significant damage;
2) damage or extent of offence which exceeds 40,000 euros is major damage;
3) damage or extent of offence which exceeds 400,000 euros is particularly great damage.
In summary, all deliberately committed tax offences, with tax losses over forty thousand
euros, are considered tax crimes in Estonia.
Under 40 thousand euros of tax losses are regulated by Taxation Act and persons at fault
punished for a misdemeanour, court proceedings take place in Administrative Court.

1

PC § 121. Proprietary damage caused by offence or extent of offence
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Estonia holds a principle of legality: proceedings will be commenced when there is an act
with criminal elements.
Criminal offences are delinquencies in the first and in the second degree. Tax crime is an
offence in the second degree in Estonia. A criminal offence in the first degree is an offence
the maximum punishment prescribed for which in this Code for a natural person is
imprisonment for a term of more than five years or life imprisonment. An offence of a legal
person is a criminal offence in the first degree if imprisonment for a term of more than five
years or life imprisonment is prescribed for the same act as maximum punishment for a
natural
person.
A criminal offence in the second degree is an offence the punishment prescribed for which
in this Code is imprisonment for a term of up to five years or a pecuniary punishment.
There is no punishment stipulated by law in Estonia if a company declares tax liability, but
intentionally leaves taxes un-transferred to the state. However, punishment is possible
under misdemeanour procedure.
In addition, there is a hole in the law regarding cases of non-declaration by companies
where a shadow person has been appointed as member of the board.
Namely, the legal representative – a member of the board is responsible for submitting
declarations according to the Estonian law. But if a member of the board is a shadow
person who knows nothing of the crime committed and has not participated in it, the
shadow person can’t have intention of committing that crime. But one of the elements of
the tax crime is deliberation and intention behind it. So, in that case, the crime composition
is not fulfilled. Therefore, the prosecution of participating criminals is also excluded.
3.1.2 Punishments
It is possible to impose both pecuniary punishments and custodial sentence for up to 7
years for the commitment of a tax offence. The latter, as a rule, on parole, i.e. to be
enforced if a person intentionally commits a new crime within the prescribed period of
time by the court. In addition, it is possible to confiscate the property of both natural and
legal persons, including third parties.
Estonian Penal Code also foresees the liability of legal persons, if the crime has been
committed in the interests of a legal person, i.e. legal person has benefitted from it. In the
cases provided by law, a legal person shall be held responsible for an act which is
committed in the interests of the legal person by its body, a member thereof or by a senior
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official or competent representative. Prosecution of a legal person does not preclude
prosecution of the natural person who committed the offence.2
In case of a legal person, the court may impose a pecuniary punishment of 4,00016,000,000 euros.3
Often, the accusation of tax offence is also complemented by belonging to an organised
criminal group or to its creation. Pursuant to the Penal Code, creating or belonging to a
criminal association is an offence in the first degree and punishable by 15 or 12 years of
imprisonment.4
As another example, money laundering is also associated with tax crime and
is punishable by a pecuniary punishment or up to five years’ imprisonment. The same act:
by a group or at least twice or on a large-scale basis is punishable by two to ten years’
imprisonment. If committed by a legal person, is punishable by a pecuniary punishment.5
In 2017, the average punishment for committing tax crime in Estonia was 2 years of
imprisonment on parole. The average fine was 105 000 euros.
3.1.3 Compromise procedures, termination of proceedings, opportunity
The court may settle the matter, regarding certain crimes, including tax crimes by using
plea bargaining. Pursuant to the Code of Criminal Procedure (CoCP § 239), a court may
adjudicate a criminal matter by way of settlement proceedings at the request of the
accused or the Prosecutor's Office.
In the case of tax crimes, compromise procedures are widely used, at least 80 percent of
the matters. In the case of a compromise procedure, the punishments to the accused shall,
as a rule, be reduced by a third.
The compromise procedure, at the same time, also may judge years-long real jail sentence,
even for tax crimes. However, these are exceptional cases, punishments for tax crimes are
rather too lenient in the opinion of investigators in charge of proceedings. Especially, if the
compensation for damage caused to the state by crime is not possible through the
confiscation of assets, at least in significant volumes.
On the other hand, the compromise procedure allows a significant reduction in the
procedural resource, i.e. both cost- and time-wise (e.g. translating and formalizing data
collected by surveillance, submitting rogatory letters and waiting for the responses from
2

PC § 14. Liability of legal person.
PC § 44. Pecuniary punishment.
4
PC § 255. Criminal organisation, § 256. Formation of criminal organisation.
5
PC § 394. Money laundering.
3
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other countries, summoning a number of witnesses and suspects from different countries
to court, etc.).
Being exempted from voluminous work that may yet end up by an unpredictable result (at
court), the investigative body can start with proceedings in a new tax crime or barring it.
Deterrence of violations of law fast and efficiently may have perhaps even more significant
impact to law-abiding behaviour rather than long and exhausting series of court
proceedings, lasting a number of court degrees. On the other hand, adjudication,
undergone all court degrees may have a vital role in the development of law and procedural
practice.
In addition to a compromise, criminal proceedings may be terminated in case of lack of
public interest and insufficient guilt.
Pursuant to the Code of Criminal Procedure, if the object of criminal proceedings is a
criminal offence in the second degree and the guilt of the person suspected or accused of
the offence is negligible, and he/she has remedied or has commenced to remedy the
damage caused by the criminal offence or has paid the expenses relating to the criminal
proceedings, or assumed the obligation to pay such expenses, and there is no public
interest in the continuation of the criminal proceedings, the Prosecutor's Office may
request termination of the criminal proceedings by a court with the consent of the suspect
or accused6.
The possibility of solving such tax related criminal cases at so-called opportunity, is being
practiced in Estonia. The prosecutor agrees with the termination of the criminal
proceedings if tax damage is small and the damage caused by the tax crime is compensated
by the originator before the termination of the criminal case.
As an example, a case could be brought where it was discovered by the criminal
proceedings that the company had reduced its VAT liability through the fictitious invoices
of shadow companies by 80 thousand euros annually. In addition, as a result of the tax
audit, the same company had been found as non-payer of an amount of 30 thousand euros
in taxes.
The company had filed a argument in this regard and it was still ongoing. The option to
terminate the opportunity or proceedings, was the option that the company would cease
disputes on the 30 thousand EUR appointed by the tax decision and pay the sum. And
compensate for the damage of 80,000 euros identified during the criminal procedure.

6

CoCP § 202. Termination of criminal proceedings in case of lack of public interest in proceedings and
negligible guilt
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Since the value of the property of persons linked to the criminal case in criminal
proceedings was about the same size, company's vehicles and cash found within the
searches, the damage caused was compensated and thereafter criminal proceedings
terminated.
Estonian legal system allows to terminate criminal proceedings regarding a person if he/she
has contributed substantially to ascertaining the circumstances of the criminal offence
which would be excluded or substantially more complicated without his/her help7. In
resolving cases related to organised crime groups, this option has been used, as well as
regarding a company's accountant, for instance.
In addition, the witness can give statements anonymously to guarantee his/her security.
Or the Witness Protection Act can be applied in his/her defence. All of the above are also
in use.
The draft law on Whistle Blowers is being compiled currently in Estonia.
3.1.4 Tax evasion, tax crimes
In Estonia, the most common tax fraud is mainly linked to VAT (MTIC-missing trader,
carousel fraud etc.), corporate income tax and labour taxes.
Areas where more often such fraud occur: wholesale, fuel sector, construction, forestry.
The first two are, as a rule, of the international span, the latter are mostly local. The fuel
area has been one of the most troubled in recent years. With various law amendments, the
situation is mostly under control by today. Additional requirements were imposed on
companies dealing with fuel handling, and ETCB may assign them a mandatory guarantee,
the amount to be transferred to the ETCB account for the necessary registration. After this
amendment of law, the number of registered fuel handlers decreased in times which, to a
large extent, facilitates oversight over companies of legal fuel management. With a law
amendment entering into force from august 2018, the entire flow of fuel will become a
real-time traceable for the tax administration. Alas, the situation in the sector is not in a
satisfactory situation yet.
Estonia continues to have a widespread payment of so-called envelope salary. In cash
(which is not accounted for in the company's books), the payment of the salary implies
either the concealing of turnover or the optimisation of taxes by fictitious invoices, the
removal of money from the company this way and the return in cash. In both cases, it is
also a tax fraud. The compulsory registration of employment and the establishment of the
7

CoCP § 205. Termination of criminal proceedings in connection with assistance received from person
upon ascertaining facts relating to subject of proof
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register (the tax administrator can use the smartphone to verify on-line the working of the
employee at the registered workplace) also the notification campaigns in the media and
constant explanatory work in risk-related sectors (catering, accommodation, construction)
of entrepreneurship have started to improve the situation.
At the beginning of this decade, a wide variety of metals was used, including gold products,
in carousel fraud in Estonia. Since January 2017, reverse taxation was imposed on metal
products and large-scale fraud in this sector ended.
Still 4 years ago, the non-payment of taxes from the sale of used vehicles, imported to
Estonia, was massive. By today, the situation is under control thanks to the close
information exchange and cooperation between the ETCB, the Road Administration (who
is responsible for registration of the vehicles) and the companies in sale of vehicles.
In sports clubs, both trainers, judges and players got paid scholarships, instead of
remuneration, for years. Labour taxes are to be paid from remuneration, not from
scholarships. The gap was significant. The subject of payment of scholarships to the staff,
working as trainers etc. changed after a couple of enforced court cases. In addition, the
state put his back into and began to allocate support from the state budget to clubs.
ETCB developed a legal solution in cooperation with the Ministry of Culture and EOC - how
to pay to the referees. And the players and sportsmen, ETCB has concluded agreements
with major sports’ sub-divisions regarding the transition from scholarships to salaries stepby-step (in 4-5 years). Thanks to such associations and clubs for the information exchange
and handling of some of the troubled clubs’ proceedings, as well as the expeditious law
amendment, the annual increase in state taxes is noticeable.
One good example of cooperation is the agreement between ETCB and all of Estonia's
biggest grain bulk-buyers. In order to prevent unfair market competition through unlawful
measures (cereals sold by missing traders, as a rule under the control of organised crime,
who later leave, the VAT unpaid), the decent bulk-buyers of cereals operatively transmitted
information to the ETCB on all new and suspected grain selling companies. Such bilateral
coordinated effective control ensured a significant reduction in the volume of fraud in this
sector.
As a small country of the low output, Estonia largely depends on the imported raw material
and goods produced in abroad. Intra-Community turnover is at the 0% VAT rate, as known.
It offers the opportunity to optimize taxes for entrepreneurs and to achieve unlawful
competitive advantage. The scheme of such fraud will be described separately in a case
analysis.
The following chart gives a brief statistical overview on how many tax crime-cases are
handled in Estonia, what is the damage caused and to what extent the assets are seized
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within the frames of criminal proceedings. In addition, the average time it has taken for law
enforcement body to proceed a tax crime (does not include time from delivering a case to
a Prosecutor and up to a final court decision).

Table 1: Tax Cases 2010-2017

Year

Number of tax related criminal cases sent
to the Prosecutor’s Office. In brackets
(OCG – if a suspicion on an OCG is at place
and ML=money-laundry pursuant to a §
of money-laundry.

Value
of Value
damage
seized
caused
by assets
the offence

of Average time
used
for
proceedings
(days)

2010 16 (1 OCG, ML 1)

17 670 152

1 375 081

700

2011 22 (OCG 1)

16 149 447

3 212 151

730

2012 17 (OCG 0)

9 738 868

1 826 761

833

2013 23 (OCG 4, ML 2)

37 952 996

4 986 563

642

2014 15 (OCG 1)

7 952 383

2 011 184

506

2015 19 (5 OCG ja 5 ML)

9 175 726

3 592 069

412

2016 16

9 272 546

1 304 334

486

2017 21 (3 OCG, 1 ML)

10 694 518

3 111 777

615

Regarding seized assets, consideration must be given to the fact that the value of assets
that would be later seized by court decision, is substantially smaller.
Nationwide statistics are gathered and annual analyses are produced by the Ministry of
Justice. On their website, analyses are available to everyone. They contain the overviews,
changes, trends, etc. of registered crime. Tax crime is classified in the analysis under
economic crime and the tax crime has not been analysed separately there.
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3.1.5 Criminal proceedings
As stipulated by the Code of Criminal Procedure, Estonia conducts pre-trial proceedings in
tax-related crimes through the ETCB8. Based on the expediency, the Prosecutor may
change the jurisdiction of the investigation, so that in certain cases tax crimes may also be
processed by the Police.
For instance, the Police investigates them only if the detected tax crimes are connected to
their other criminal proceedings, e.g. detecting fraud regarding the European Structural
Funds. Thus, about 99 % of tax crimes are handled by the ETCB. The Prosecutor's Office is
leading a criminal investigation in Estonia and lays down a final prosecution.
Estonia is divided geographically into four regions and law enforcement bodies,
prosecutor's office and court follow the same principle of territorial integrity. For each
entity, special prosecutors have been appointed regionally, responsible for the proceedings
in tax crimes.
ETCB Investigation Department is in charge of all tax and customs offences. With a
more aggravated and sizable tax crime proceedings, as a rule, a number of investigators
are involved, including criminal income investigator. All of the most important activities will
be currently coordinated with the Prosecutor.
Prosecutor has the right to grant permits for searches, surveillance operations. Permits for
the operations that might be more offensive against the fundamental rights of persons are
sought by the Prosecutor from the Country Court of the corresponding region.
ETCB conducts criminal proceedings on the same legal bases and scope as the Police. The
only difference is regarding the right of implementation of surveillance operations. ETCB
does not have the general competency of surveillance activities, i.e. the ETCB may not carry
out
all
surveillance
procedures.
To covertly examine mail deliveries from the postal service; to view or view or listen to
information covertly or use a police agent; these operations should be ordered from the
Police, if necessary9.
Cooperation on these issues is regulated and the ECTB’ procedures do not cause essential
problems as the obstructive bureaucracy is missing, the matter is digitalised and fast. All
necessary activities will take place through encrypted channels, by digital signatures
8

CoCP § 31. Definition of investigative body (1) The Police and Border Guard Board, the Security Police
Board, the Tax and Customs Board, the Competition Board, the Military Police, the Environmental
Inspectorate and the Prisons Department of the Ministry of Justice and the prison that perform the
functions of an investigative body directly or through the institutions administrated by them or through
their regional offices are investigative bodies within the limits of their competence.
9
CoCP § 1263. Surveillance activities.
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(transmission of prosecutor's or court authorizations, coordination and validation of
documents etc) and will be performed within counted hours.
ETCB has repeatedly applied for the general competency of surveillance activities over the
years. In order to conduct operations even more operatively and the burdening of the
police due to operations ordered by the ETCB would cease.
The necessary law amendment has not received the approval of the necessary number of
political forces or society so far. The reason for that, from the side of politicians, is
understandable. A number of national executive politicians have been convicted for
corruption in recent years due to the evidence gathered - which in these cases have been
crucial. In the media, these incidents have been reflected repeatedly regarding surveillance
operations - as invasion of the persons’ fundamental rights. The law amendment has not
been passed yet as politicians and lawyers mainly claim that there is willingness to
strengthen the protection of the fundamental rights of people. Which, in their view, are
excessively invaded.
The State Prosecutor's Office has appointed one prosecutor responsible for large-scale
cross-border economic crimes, including tax crimes and related proceedings.
As an incentive to commence criminal proceedings regarding a tax crime, the existence of
a suspicions on deliberately committed offence, over 40 thousand € worth of damages per
tax offence should be present. As previously mentioned, according to Estonian law,
commencing criminal proceedings is mandatory when facts relating to the criminal offence
occur.
When assessing the information received, the existence of the characteristics of the crime,
as well as the case procedure - from the court's perspectives, prioritization, impact of
proceedings to the tax-obedience in the area or region, cross-border character, links with
other crimes/organized crime, whether assets can be seized and later confiscated by court
etc. The final decision on the commencement of criminal proceedings will be made by the
proceedings units of the Investigation Department of the Tax and Customs Board in
cooperation with the Prosecutor's Office.
Information on the possible tax offence is obtained from:
1. data mining by the analysis of the data collected by the ETCB (analysing VAT listings,
persons’ background, earlier transactions, association with shadow persons etc.)
shall be transmitted to the Investigation Department for collecting and analysing
additional information and with the presence of the elements of crime, upon
negotiating with the prosecutor's office, proceedings will be commenced.
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2. In the course of tax proceedings potential elements of crime will be identified.
Criminal proceedings will be commenced by the Tax Audit Department (prenegotiated) on the basis of a message on infringement received.
3. During criminal proceedings, information will be identified regarding a new crime.
In order to commence criminal proceedings, the investigator shall draw up a
thorough report confirming the existence of criminal suspicion
4. Human sources. An investigator of the Investigation Department will collect
additional information from the ETCB databases that would confirm the occurrence
of the crime (transactions between persons, their math, timeline, links with shadow
persons and companies, earlier surveillance information, etc.). To commence
criminal proceedings, investigator will draw up a detailed statement confirming the
existence of a suspicion on an offence.
5. Information from other law enforcement agencies (Police, Prosecutor’s Offices,
Financial Intelligence Unit etc.)
6. Whistle-blowers. ETCB uses 24-hour free hotline information phone, as well as email address to which the information on circumstances of the related or planned
offences and related details are expected. Suspicious activity info and/or evidence
summaries will be sent to the e-mail address of department heads on a daily basis.
Activities of persons involved in tax fraud, including legal bodies, are monitored
consistently by various ETCB departments (Tax Audit, Intelligence Department,
Investigation), therefore it is customary that if one of these divisions detects a potential
crime, other departments receive from them analogous information or suspicion.
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Figure 1: Structure of the ETCB

To avoid interdepartmental misunderstandings when accepting objects to be dealt with,
the ETCB created a toolkit which excludes a situation when proceedings commenced by
one department are also commenced by another entity in parallel.
From the beginning of 2017, an amendment of the Code of Criminal Procedure entered
into force, according to which, within the criminal proceedings also seizure of assets is
possible under the proof of claim in public law (PoCiPL)10. The Tax and Customs Board, as a
representative of a state, victim of a tax crime, will be able to submit that claim within the
criminal case. Prior to this amendment of law, it was possible to seize assets and afterwards
only criminal proceeds could be confiscated by court.
Taxes unpaid as a result of a tax offence fail to qualify as criminal income in the definition
of the law. It will substantially limit the circle of persons (suspects) from whom it is possible
to confiscate criminal income. Thus, in parallel with criminal proceedings, a tax procedure
also had to be conducted. Which was, clearly, a waste of resources. Even more - a large
amount of data and the evidence that was used in the tax procedure were separated from
the material of the criminal case in question. Certain data at the same time, was not
allowed to be communicated to tax proceedings; such as data collected by surveillance
operations.

10

CoCP § 1542. Proof of claim in public law.
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The new regulation allows today to seize the property of all persons suspected in the crime
under proof of claim in public law. There will be no parallel procedure, the proof of claim
in public law will be submitted on the basis of all materials collected during criminal
proceedings. For the present time, each unit of ETCB Investigation Department has an
investigator of criminal income, dealing with the identification of criminal income regarding
all criminal cases of the given entity and preparing the necessary documents for the seizure
of the assets in cooperation with the prosecutor. The Legal Department of ETCB will draw
up a claim in public law and defend the claim of the damaged person as a representative
in court.
The following scheme presents key players in criminal proceedings

Figure 2: Scheme of key players

3.1.6 Cooperation
A cooperation agreement between the ETCB and the Police has been concluded and there
has been set up to what extent and how cooperation will be done. Also, cooperation arises
from laws in certain cases. The daily cooperation is based on common goals and agreed on
concrete activities.
ETCB and Police annually draw up and share threat assessments, OCTA- Organised Crime
Threat Assessment. On the basis of threat assessments, joint national and regional targets
will be assigned, jointly or separately, to pay maximum attention.
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The transmission of information of common interest to each other shall be effected directly
through the KAIRI database containing agent’s or common surveillance information. The
same database will also be used by the Prosecutor's Office. KAIRI is in joint use of several
agencies.
It is based on cross-use of data and brings together different data from different national
databases on natural and legal persons, such as corporate declared turnover, employees,
their receipts, persons-related vehicles, addresses, communication devices, accounts,
registered weapons, and punishment register. In addition, also procedural information and
intelligence of the Police and ETCB concerning incidents, related criminal procedures, law
violations, surveillance information, surveillance activities, etc. We are convinced that
KAIRI is this pillar of support, which has laid the foundation for a very good formal
cooperation and has provided the best solution for rapid, effective and high-quality
information exchange and cooperation.
3.1.7 Commencement of proceedings, best practices
Law Enforcement Agency can be satisfied with the result of the criminal procedure, when
the fault of all persons involved in the committing of the crime has been identified and
evidenced, as well as substantial circumstances such as their property status and asset
locations. According to the procedural practice developed in Estonia, the commencement
of the tax crime proceedings will be based on the fact that evidence could be collected online, i.e. evidence is gathered covertly at the time of committing the crime.
The commencement of proceedings to prove the accomplished crimes is rather rare and is
expected that a specific tax crime has been in simple reconstruction, involving few
perpetrators, and in the course of the tax- or misdemeanour procedure, sufficient evidence
has been collected in advance regarding the subject of proof (i.e. the intention) and the
existing collected information allow to bring the perpetrators to justice.
Criminal proceedings will be commenced by the investigator with the first procedural act
to be entered in the procedural register, from where the criminal case number will be
received. Legal acts governing the conduct of criminal proceedings determines which
offences can be detected by using surveillance activities. Tax crime belongs to the category
of more serious crimes in Estonia and surveillance activities can be used to ascertain such
crimes.
According to the law, surveillance activities are permitted only in order to carry out the
ultima ratio principle, i.e. only if the collection of evidence is not possible with other
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procedures or is substantially complicated11. Estonia's experience allows us to use the best
practice of detecting and certifying tax crimes by surveillance activities. It is possible to
identify and certify only by surveillance activities (covert surveillance, wiretapping etc.)
who are the actual beneficiaries of the tax fraud. And to identify those who are often
involved in organized crime - those helping to create chains (including cross-border) of
shadow companies required to commit tax fraud.
Evidence gathered by surveillance activities are irrefutable, as a rule, but on the other hand
– they create a counter-pressure to prove that the evidence collected by applying
surveillance, with occasional errors potentially could have occurred throughout the
gathering which enable to nullify those evidence. This has happened repeatedly, for
instance, for the reason that the Prosecutor's Office by applying for permission and the
court, issuing an interception permit, has not substantiated sufficiently its decision.
3.1.8 Challenges
There are no such shortcomings relating to law enforcement bodies, prosecutors or court
activities which would preclude or very significantly impede the processing of tax crimes or
reaching a fair trial. The necessary legislative tools, knowledge, cooperation and the
ambition to bring the tax fraudsters to justice are present in all instances.
As the essential problems, two factors deserve separate highlighting.
Firstly, mainly the Prosecutor's Office, but also the occasional resource shortage of courts,
was a problem for uninterrupted resolving of tax related criminal cases. The reason is the
uneven distribution of the resource in the law enforcement bodies, prosecutors and courts.
The Code of Criminal Procedure provides an opportunity to terminate the criminal
procedure within a reasonable period of time.
It repeatedly happened with the tax offence cases that court terminated proceedings at
the request of defence counsels for the reason that the criminal case was stuck at the
prosecutor’s office too long for various reasons and the reasonable procedure time passed.
Furthermore, the shortage of resources affects prosecutor's offices and courts prefer the
possibility to solve cases by compromise procedure which, in turn, gives a good position to
the accused to bargain for lighter punishments or to apply for the release of assets from
seizure. Unfortunately, such cases are not exceptional.
The problem would be alleviated if there were more prosecutors specialized on tax crimes’
proceedings.

11

COCP § 126. General conditions for conduct of surveillance activities.
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Secondly. In order to effectively protect the fundamental rights of a person and to provide
the person with the opportunity to carry out the protection of his/her fundamental rights,
the Estonian Code of Criminal Procedure provides the procedure for notification and
presentation of surveillance activities12. Accordingly, persons whose basic rights are
substantially infringed by surveillance activities, are to be informed of those operations.
Regardless of whether the operation was performed relating to a specific person, or he/she
only went through the operation as a chatting partner of the intercepted person. The law
also stipulates in which cases the person does not need to be informed on the surveillance
operation13. Nevertheless, at least 80% of the related persons have been notified as there
are no grounds for non-notification. In addition, the person whose basic rights are infringed
to a significant degree and who has been informed of the operation shall have the right to
know the contents of the material collected regarding him/her. The law offers also the
opportunity here not to introduce the materials of the operation to the person. In most
cases, there is no such basis.
The years of notification and presentation of surveillance activities created a situation
where criminals may very well understand the volume, scope and flow of information of
surveillance operations time-wise, by which methods the law enforcement bodies have
been able to collect evidence against them and what countermeasures they have to
implement, in turn.
Over average capable criminals are very well able to hide their illegal activities from law
enforcement bodies. For instance - numbers of different phones are used to communicate
with each individual, one phone and/or subscriber will be used for a very short period of
time or just for one call, the encrypted communication channels used, various secure
communication (telephone -) applications, telephones are not carried along and
communication and agreements only concluded face-to-face and in secure environment
etc. The perpetrators’ counter-intelligence has become customary. Office, vehicles of the
investigative body have been checked on, movements of the staff have been traced
repeatedly etc.
If the regulation by the lawmaker on providing information and presentation regarding
surveillance activities was meant to ensure more effective protection of persons’
fundamental rights, the opposite happened, in fact, in a way. Due to notifications and
information a significant increase in the counter-activity of criminal ata out of those.

12
13

CoCP § 126. Notification of surveillance activities.
CoCP § 126. Submission of information collected by surveillance activities for examination.
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No one from the suspects gave statements. There were no essential statements from the
witnesses in the criminal case.
Within the framework of JIT, simple transmission of data and evidence regarding such
cross-border criminal cases is an excellent way for proceedings. No considerable evidence
within the frames of JIT from Latvia, however.
From Norway within the frames of a rogatory letter (an investigator from Estonia
participated in interrogations in Norway; minutes were taken during the questioning): B.
Ustinovs or the persons appointed by him agreed, how and through which companies the
purchase of fish and transportation from Norway to AS Spratfil will go on and the
Norwegians had Ustinovs’s letter of indemnity for that.
3.1.9 Duration and outcome of court case
Case time-line
2010 - 2013
The AS Spratfil fishery, located in Tallinn, is constantly under ETCB's attention. A number of
audits performed, but without significant results.
November 2012- July 2013
In the course of the tax audit on this period, the correctness of the return claims of AS
Spratfil were checked once again. In the given period, the return claims amounted to a total
of ca 3.3 million euros.
August 2013
In the course of the tax audit, a suspicion was raised and the information was forwarded
to the Investigation Department. In the course of the audit, the chain of companies,
involved in tax fraud was identified, and several persons involved in these enterprises, who
were known to the Investigation Department, associated with former criminal proceedings.
There was also surveillance information on the illegal activities of these individuals.
October 2013
The Western Division of the Investigation Department commenced criminal proceedings.
The tax audit continued its normal operations. In the framework of the criminal procedure
surveillance activities went on to collect evidence on the perpetrators of the criminal
offence.
In Estonia, Western Division of the Tax and Customs Board has commenced on 14 October
2013, Criminal Matter No. 13930000445 pursuant to the elements of § 389² (2) and (3) of
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the Penal Code that AS Spratfil members of the management board Peeter Loim and
resident of Latvia Boriss Ustinovs) has presented the tax authority false information
through e-Tax Board starting from January 2013 for the purpose of increasing the claim for
refund, showing fictitious invoices in the accounting pursuant to which AS Spratfil has
acquired from Private Limited Company Trigendi member of management board Kuldar
Kirikal), chilled salmon, as a consequence of which the amount of value added tax has been
increased without basis by the amount of valued added tax amount corresponding to or
exceeding major damage, i.e. 320 000 euros (effective since 01.01.2013).
December 2013
In the first days of the month, information from Estonia was forwarded to the Latvian
Financial Police leaders on the possible tax fraud of the same group of persons in Latvia
with the aim of discussing further information exchange and cooperation. A day later,
within the procedure, the first indicators were identified regarding a possible leakage of
information. The leak also referred to the fact that all missing traders, involved in the tax
fraud were swapped in Latvia right away. Similar indicators to possible leakages were
identified in February 2014 and in March as well. On top of that in both countries, changes
took place once again, at least partially, regarding the missing traders used in the fraud. As
the supply of goods, i.e. fish, had been agreed earlier with Norwegian suppliers for a longer
period, the quick change was not possible for criminals to build up a fraud scheme. The
impact of the leak is clearly visible in the VAT declarations submitted by AS Spratfil, where
unfounded input VAT was declared on the basis of OÜ Trigend invoices:
In November 2013 554 438 euros.
In December, 330 042 euros.
In January, 439 387 euros.
In February, 383 257 euros.
In March, €2,735.
In April, 110 935 euros.
In May 182,972 euros.
Besides the initial alarm, the replacement of missing traders wouldn’t follow and upon
seeing that the activities by the LEAs were not followed also, AS Spratfil once again began
to declare bigger amounts of the over-paid VAT.
The fact is that the commencement of criminal proceedings was not known to AS Spratfil
until the first leakage of information.
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January 2014
If you see the damage caused by the company in one year, AS Spratfil has been refunded,
on the basis of claims for refund, a total amount of 5 388 353.78 euros during the period
from 21.01.2013 until 21.01.2014.
On 22 January 2014, the Latvian Financial Police has commenced criminal matter pursuant
to the elements of criminal offence provided for in § 218 2) of the Criminal Act with respect
to a group of unidentified persons from mutually related companies, whose activities are
aimed at tax evasion to a large extent, using the information of companies, documents,
bank accounts, SIA Sprats, SIA MDR, SIA Eleven Plus, SIA Juventa Baltic and SIA SPS Serviss.
Criminal proceedings were commenced on the basis of report of 2 January 2014 of the
Division for the Prevention of Legalisation of Proceeds of Crime of the General Prosecutor’s
Office. According to the information received from the Division for the Prevention of
Legalisation of Proceeds of Crime of the General Prosecutor’s Office, it is possible that
company SIA Eleven Plus has been involved in the scheme of transaction in order to evade
the payment of taxes and to legalise the funds derived from crime.
The commencement of this procedure was not related to the criminal case in Estonia or
the information received in Estonia.
February 2014
In the course of the criminal proceeding conducted in Estonia, there was sufficient evidence
of all the facts on the crime by that time as well as regarding the illegal activities of those
who resided in Estonia.
It could have been limited to that. But, since the actual organizers of tax fraud resided in
Latvia, a decision was made that their inclusion was necessary and to be certified in
cooperation with colleagues from the Latvian Financial Police in order to collect additional
evidence on the territory of the Latvian Republic. For a quick and bureaucracy-free transfer
of data collected within criminal proceedings, formation of a JIT (Joint Investigation team)
was purposeful.
A meeting of the officials of the Tax and Customs Board Investigation Department with the
representatives of the Latvian Financial Police took place in Riga on the territory of the
Republic of Latvia. Possible cooperation in joint investigation of the criminal matter in
which the proceedings are conducted by the Western Division of the Tax and Customs
Board and the criminal matter has been commenced by the Latvian Financial Police
(concerning SIA Sprats) was discussed. In course of joint discussion, it became obvious that
the schemes of crime and the persons involved in it coincide in the criminal proceedings
which have been commenced in both countries.
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28. March 2014
A JIT agreement was signed.
April 2014- 2015 February
(until the part II was accomplished)
In both countries, a coordinated procedure was conducted including surveillance activities.
The evidence collected was divided operatively between the countries as appropriate.
10. December 2014
Based on the information received, the key figures of Latvia and Estonia related to the
crime unexpectedly decided to meet in Pärnu. Such a chance could not be left unused and
operatively was managed organising the detention of persons and the relevant searches.
First suspicions were presented.
10. February 2015
In Estonia and Latvia, the detention of remaining suspects of the crime were implemented
simultaneously, as well as the searches, the seizure of the assets and the suspicions of those
were presented.
March 2015-2017
AS Spratfil volunteered to compensate for the damages by 75,000 EUR to the ETCB advance
payment account every month. In the end, the advance account collected over 600
thousand EUR. With the money accumulated in the advance payment account, the
company eventually covered the company's tax debt. Immediately after the realization the
company's advance payment account was arrested. However, since it hindered the
company’s payment of monthly taxes, the account was released from under the arrest. The
company's voluntary initiative to compensate already before the accomplishment of
criminal proceedings (substantive acknowledgement of the guilt) did not raise doubts that
the company could exploit the situation maliciously. That is what happened, however. Here
is a lesson to learn that assets have to be seized first and agreements can only be concluded
after real damages are compensated.

2015-2017
Putting the evidence into formal (voluminous surveillance file, translating etc.) and other
public procedural acts.
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October 2015
Participation in joint operations in Norway based on the rogatory letter.
November 2017
Negotiations regarding the agreements. ETCB and Spratfil clearing the proprietary
situation, to identify the liabilities and meet them.
21. February 2017
The investigator in charge delivered the criminal case to the Prosecutor’s Office.
February-March 2017
Negotiations on agreements continued and the separation of the criminal case into two
different procedures went on. The reason was that part of the suspects wanted the
compromise procedure, others not. Finally, all agreed with the compromise. The
prosecutor and the tax administrator were then, and still are, convinced that at that
moment Spratfil had a real wish to compensate the damage.
Suspicions dismissed regarding 7 persons from prosecution based on the pressure of
suspects as well as prosecution under the § of a criminal association.
14.03.2017
The prosecutor brought the matter to the court for the approval of the compromise
agreement regarding three persons (including AS Spratfil).
The Prosecutor's Office allocated the materials into two separate cases, the executive
company and its leaders in one and the accessories of the tax offence to the other.
04.05.2017
Date of the Judgement I
Court case no. 1-17-2732, enforced
Imposed punishments:
Boriss Ustinovs and Alar Borkmann were convicted and both sentenced to punishment for
2 years and 6 months of imprisonment, which was left unenforced on condition that they
would not commit a new deliberate crime during the specified 2 years and 8 months’
probation period.
According to the judgment, AS Spratfil is guilty pursuant to Penal Code § 382(2), 3 (from
01.01.2015 Penal Code § 3891 subsection 2, 3) and to be punished by a fine of EUR 300
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000.00. According to Penal Code § 73 (1) and paragraph 2, out of the fine sentenced from
AS Spratfil (€300,000) must be paid immediately €120,000.00.
Pursuant to § 66(1) of the Penal Code, out of the fine to be paid within 10 (ten) months
from the date of entry into force of the judgment by EUR 12 000,00 the last day of each
month.
According to Penal Code § 73 subsection 1-3, the fine to be paid by AS Spratfil (€300,000)
will not be enforced €180 000.00 if AS Spratfil would not commit a new deliberate offence
within the 3 (three) year probation period.
Satisfy the claim of the Tax and Customs Board. From AS Spratfil, 2 003 769.94 euros would
be considered in favour of Tax and Customs Board. AS Spratfil undertakes to pay damages
in the amount of EUR 2 003 769, 94 within five years of the entry into force of the judgment.
The size of the first instalment is 200,000 euros deposited in the notary’s account and
entered into the Tax and Customs Board account upon entry into force of the judgment.
The size of the subsequent monthly instalments is EUR 30 572.38. Monthly instalments
(except for first one) will be transferred to the Tax and Customs Board account by the AS
Spratfil at the latest by the 20th of each month.
The Tax and Customs Board and AS Spratfil have concluded a commercial pledge
agreement and a mortgage setting agreement for the specified property, in order to ensure
compensation for damages caused by the criminal case in the amount of EUR 2 003 769,94.
The Tax and Customs Board and AS Spratfil will also conclude the agreement for registered
security over movables to ensure compensation of damages presented in the criminal
proceedings in the amount of EUR 2 003 769, 94. In case if AS Spratfil does not pay damages
in the amount of EUR 2 003 769, 94 under the agreed conditions, AS Spratfil undertakes to
subordinate to the immediate forced execution.
17.05.2017
The Prosecutor presented II part of the agreements to the court for the approval.
08.09.2017
Date of the Judgement II
Court case no. 1-17-6327, enforced
Imposed punishments:
The court ruling was enforced and Aleksandrs Žilkins and Priit Vendelin punished by 1 year
11 months’ imprisonment, Juris Nikušins, Igors Kuzmans and Kuldar Kirikal were sentenced
to 2 years with 1-month imprisonment. Sentenced imprisonments were left unenforced if
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the persons given do not commit a new deliberate crime during the probation period
(respectively 2.1 and 2.7 years).
According to the judgment, Arlet Martinson was pronounced guilty pursuant to § 382(2), 3
- § 22(3) of the Penal Code (from 01.01.2015 Penal Code § 3891 lg 2, 3) and punished him
with imprisonment of 2 years for 2 months.
Pursuant to § 65 (1) and § 64 (1) of the Penal Code, the aggregate sentence of 15.06.2015
by the Pärnu World Court in the previous criminal case was sentenced to 4 years for 5
months and 3 days’ imprisonment, and the easier punishment (1, 7 years 7 days’
imprisonment) would be covered by a harder punishment, thus a penalty will be 4 years 5
months and 3 days’ imprisonment.
According to § 389(1) subsection 4 and § 83 (2) subsection 1 of the Penal Code, cash in the
amount of €6100 is to be transferred to state revenue – confiscated from Arlet Martinson.
Under § 83 (1) of the Penal Code, an encrypted tablet Samsung found in Arlet Martinson's
residence was confiscated and destroyed as a means of committing the offence.
According to § 389(1) subsection 4 and § 83 (2) subsection 1 of the Penal Code, cash seized
from Kuldar Kirikal is to be confiscated into state revenue in the amount of €800.
Pursuant to § 83 (2) and § 84 of the Penal Code, property received by crime in the amount
of €65,000 was confiscated from Kuldar Kirikal.
In order to ensure this confiscation requirement (EUR 65,000), Kuldar Kirikal undertakes to
transfer EUR 20,000 to the Finance Ministry's settlement account to ensure confiscation,
which shall be confiscated and entered into state revenue when the judgment enters into
force.
Also, in order to guarantee a confiscation requirement, mortgages are set on the property
of the third party – namely on the immovable in L. K.’s name - the apartments in Pärnu at
Mai street. The mortgage is set in the amount of €40,000. The mortgage will remain valid
until the confiscation requirement (€65,000) is complete.
22.06.2017
A judgment in the Case No 1-17-2732 was passed, whereby AS Spratfil (bankrupt) had to
pay in favour of ETCB in total of EUR 2 003 769,94 on 04. 05. 2017. To back up the recovery
of the damage, €200,000 was deposited at notary, a commercial pledge was set against the
company's assets, a mortgage on the property, and a registered security over vehicles.
On 22.06.2017, the court declared officially the bankruptcy of AS Spratfil. At the time of
the declaration of bankruptcy, the residual loss of ETCB was €1,803 769, 94.
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The claims of 125 creditors have been accepted in the sum of €9.7 million in bankruptcy
proceedings, including the ETCB’s claim for damages of €1.8 million.
The bankruptcy procedure of AS Spratfil is currently ongoing, the bankruptcy manager
continues to deal with the sale of the assets. In bankruptcy proceedings, the assets have
been sold to the extent of €680 000 within the bankruptcy proceedings, at the expense of
which the claims of pawn keepers have been paid in the first order. The claim of 40,000
euros is expected to cover the claim of the ETCB in bankruptcy proceedings.
3.1.10 Policy involvement
There have not been any cases embedded in the national political context or involving
ministries.
3.1.11 Public discourse
There was a modest media interest. As the company was well known and recognised in
Estonia (received several Kredex grants, has been the top 1. exporter), the information
regarding a company like that appearing into crime report is always exciting. It was
mentioned in the media that a recognised company is suspected of tax fraud. The bigger
media reflection, however, did not seem to arise for the reason that the company's leaders
were not particularly well known to the public, and their area of activities was not
attractive.
More serious media interest regarding tax fraud would rise, as a rule, only if related persons
are known to the public or when the public sense of justice gets hurt for some reason. For
instance, some years ago, a person was brought to court who was accused of in a largescale tax fraud extending to €30 million tax losses in the fuel sector. He drove a Bentley
luxury car to the court hearings. Under sentence he had to compensate the damage caused
by mere €1,5 million according to the compromise agreement.
3.1.12 Ground level operations
Two investigators of the Western Division of the Investigation Department of ETCB were in
charge of criminal proceedings, including colleagues from both their own division and other
units in case of need. The procedure was chaired by a Prosecutor from Northern District
Prosecutor's Office. This three-member team was planning and organizing most of the
activities. There was, of course, the necessary coordination and confirmations from the
immediate leaders of units and leaders of the agencies, but they were never a hindrance,
rather a support. The task of the direct manager of the investigators was to ensure the
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existence of adequate resource, necessary cooperation agreements and other conditions
for proceedings.
The Financial Intelligence Unit of the Police was responsible for identifying criminal income.
The analysis of the criminal proceeds performed by them allowed the related assets to be
seized. Very good was the cooperation with FIU, who supported criminal proceedings with
necessary data regarding cross-border cash flow. The Police was supplied with supporting
surveillance information.
The cooperation was conducted at various levels and with specialised agencies and
countries, such as the routine inspection of trucks included in customs control or police.
Operational briefings and later cooperation within the frames of JIT took place with
colleagues from the Latvian Finance Police. The investigator took part in the interrogations
of the staff of the company that had sold the fish in Norway, etc.
Operational cooperation was mostly conducted smoothly at the same level, no hierarchical
management or intervention needed. In Estonia, every separate criminal procedure is not
linked to budgetary resources.
The investigators can choose in cooperation with the prosecutor the best methods and
tactics to prove the crime within the existing resource. There are no bureaucratic or legal
obstacles to hinder urgent cooperation or any exchange of information in Estonia.
Problematic was the cooperation with the Latvian Finance Police, including within the
frames of JIT. The initial JIT experienced leader was switched a week after the JIT
agreement was signed against an official, recruited only two weeks earlier. Later, the
person in question was identified by the Latvian agency's Internal Control for having
possible corrupt relations. Previously, that new investigator had been provided with all
evidence collected in Estonia, including the intelligence. Based on the information received,
that investigator was hired later by the company of the person involved in the criminal case
of Spratfil.
In addition, the organisational discrepancies between Estonian and Latvian law
enforcement agencies did not always foster the smooth functioning of cooperation.

3.2 Critical legal analysis of the case
As previously mentioned, mistakes in the collection of surveillance information, make an
evidence illegitimate.
In 2017, the State Court made a decision declaring evidence collected by surveillance in
one tax crime case unlawful. The reason was that the prosecutor's application and the
permission of the judge to perform surveillance activities were too general and declaratory.
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The motivation for issuing surveillance permits – following the ultima ratio’- principle of
the last resort no longer matched the requirements adopted in the case-law. Earlier, such
general court permits were customary practice. The situation with this court case changed,
and in all criminal cases where the judges' authorisations were similarly general and
declaratory, the fact had to be taken into account that the court would pronounce them
illegitimate. The same situation was also with the criminal case of Spratfil. The surveillance
procedures were conducted in 2013-2014 when court permits like that were customarily
accepted practice. If the agreements with suspects would have not concluded and the case
would have been discussed in court under general procedure, it is more than likely that the
evidence collected in the Spratfil case by surveillance procedures, it would have been
declared unlawful. It would have weakened the case considerably, most of the important
evidence were collected exactly by surveillance procedures.
The Estonian criminal justice system is three-staged: Land Court, Circuit Court and the State
Court. The latter's judgements do not have the power of the law, but the State Court
provides directional interpretations through its decisions regarding legislative provisions or
helps interpret the laws. In addition, the decisions of the State Court form the basis to the
decisions of the second level courts.
In the case of Spratfil, evidence was collected regarding the inherent illegal activities of all
parties involved in the tax fraud, both OCGs in Estonia and Latvia. Suspicions were filed by
the investigator to a total of 14 natural persons and one legal person.
The prosecutor was currently informed of the proceedings. All the activities of the
investigators were coordinated with him and thus the results were also known to the
Prosecutor and he did not provide orders to collect additional evidence. The cooperation
of investigators with prosecutor was excellent.
During the negotiations on compromise, the prosecutor gave up charges on the basis of
OCG PC § 255 and half the physical persons (mainly Latvians).
For the reasons dealt with earlier, but the main reason was the prosecutor's resource
shortage (further needs to be considered here, that the prosecutor defends the
prosecution in court alone, while he faces, and not infrequently, the country's 10 best tax
law lawyers), in addition to the changed legal space and the possible problems with
surveillance-based evidence, the majority of the accused were Latvians whom would have
been rather difficult to get to court sessions later, thus the possible stretch of the process
and the termination of proceedings for and the passing of a reasonable procedure time
and the starting the compensation for damages by AS Spratfil during proceedings. All these
circumstances were, alas, giving the accused the best position to negotiate the agreements.
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To get a more comprehensive picture of the Estonian legal space, it is still worth noting that
the State Court has explained two important aspects of evidence in its court cases: vitally
credibility and general knowledge. In the case of a tax fraud, a reasonable suspicion is
sufficient. The State Court has found that due to the conspirative nature of tax fraud, is
hard or impossible for the tax administrator to file direct evidence of such infringement in
the tax decision and also the court. The reasoned suspicion of participation in tax fraud is
therefore mostly confirmed by circumstances and indirect evidence in the collection. In the
estimation of the State Court, a reasonable suspicion in the tax procedure is sufficient which is justified, and which is vitally credible.
Secondly, the general knowledge as an excluder of the burden of proof. As a rule, the court
will be able to admit such factual circumstances as generally known, regarding which there
is an understanding and experienced people, a knowledge or which can be obtained from
accessible and reliable sources without a specific knowledge and without difficulties. Thus,
no circumstance is enough to admit a bare fact as general knowledge - the claim must be
verifiable.
As the case of Spratfil reached the verdict within the framework of the compromise
procedure, these two aspects were not discussed at this resolution.
3.2.1 What makes the case typical for tax crime in our country?
It is quite normal and makes sense in the geographical plan that tax fraud perpetrated in
Estonia is linked in one way or another with Latvia and other neighbouring countries. The
smaller the country, the greater the pressure on the criminals to find new “markets” and
look for the chance to make money outside the home country. And to cooperate. The
criminals of Estonia, Latvia and other small states are increasingly moving in their unlawful
activities towards the West and North. Rather not on the contrary.
Due to the small territory of the country, as well as its sectors of trade and industry, the
competitive advantage is a serious problem for the whole sector. It is also necessary to
consider the fact that in a more specific sector, due to the tax fraud of one company (which
allows, for example, to acquire cheaper raw material) would be a problem for the whole
sector. Which also would force other companies in the sector to find ways survive, also to
optimize taxes.
No special damage caused through that case.
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4

Italy1

General Context Factors Shaping the Legal and Administrative System in the
Italian Jurisdiction
i.

The Italian tax crime regime: an overview
The principle of legality, as enshrined in Article 25 of the Constitution,2 is a cornerstone of
the Italian criminal law system. Under such a principle, no punishment may be inflicted
except by virtue of a law (legislation, delegated legislation and legislative decrees) that was
already in force at the time the offence was committed. One of the fundamental corollaries
of this principle is that Italian judicial authorities cannot create new offences. More than
that, they cannot apply by analogy criminal law provisions to similar situations not falling
within their scope expressly given by the letter of the law. Such a principle limits the range
of judicial discretion for dealing with tax crime where there are gaps in the relevant pieces
of legislation.
The Italian tax crime regime is not included in the Italian Penal Code but is provided by the
Legislative Decree no 74 of 2000,3 which is entitled "New regulations in the area of income
tax and value-added tax." The related provisions have been recently reformed with the
adoption of the Legislative Decree no 158 of 2015.4 Before examining the various tax crime
offences included in the Act, it is possible to highlight that, generally speaking, the Italian
legislature, apparently inspired by the widely accepted idea that criminal law has to be used
only as an instrument of last resort, criminalizes tax evasion only where specified
thresholds of tax evaded, amounting to tens of thousands of Euros, are exceed. Under such
thresholds, the conducts of tax evasion are not criminalized and treated as having merely
administrative nature. It is interesting to note that, through the enactment of the
Legislative Decree no 158 of 2015, all the thresholds for the criminalization of tax evasion
practices have been significantly raised reducing in such a way the scope of application of
the various tax crime offences.

1

We would like to express our gratefulness to Leandro Boccuti, Criminal Lawyer of the Bar Association of
Naples; Catello Maresca, Public Prosecutor at the Court of Naples; Giovanna Ceppaluni President of the
Judges for Preliminary Investigations; Isabella Iaselli Adjunct President of the Judges for Preliminary
Investigations for the support provided in gathering the relevant case study material.
2
See Senato della Repubblica Italiana, Constitution of the Italian Republic,
www.senato.it/documenti/repository/istituzione/costituzione_inglese.pdf.
3
See [Italian] Gazzetta Ufficiale della Repubblica Italiana, Decreto Legislativo 10 marzo 2000, n. 74,
www.gazzettaufficiale.it/eli/id/2000/03/31/000G0112/sg.
4
See [Italian] Gazzetta Ufficiale della Repubblica Italiana, Decreto Legislativo 24 settembre 2015, n. 158,
www.gazzettaufficiale.it/eli/id/2015/10/07/15G00169/sg%20..
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The Legislative Decree no 74 of 2000, as amended in 2015, provides a series of specific tax
crime offences, which are included in two different chapters. Specifically, Chapter I,
entitled "Offences related to tax return declarations," includes the following offences:
v Article 2 - Fraudulent declaration through invoices or documents related to nonexistent business operations. A person is guilty of this crime if he or she uses
invoices or other documents related to non-existent business operations in order
to avoid the payment of income tax and value-added tax. A person who is guilty of
this offence is liable to imprisonment from 18 months to 6 years.
v Article 3 - Fraudulent declaration through other artifices. A person is guilty of this
crime if, except for the cases referred to in Article 2, he or she uses fictitious
transactions, false documents, or other fraudulent practices suitable to cheat the
tax authority, in order to avoid the payment of income tax and value-added tax, and
the tax evaded amounts to more than €30,000 in relation to at least one of the tax
voices and the overall quantity of active business operations concealed amount to
more than 5% of the active voices included in the tax return declaration or, in any
case, concealed business operations have a value higher than €1,500,000. The
Article specifies that the breach of the duty to issue invoices cannot be considered
as a relevant fraudulent practice. A person who is guilty of this offence is liable to
imprisonment from 18 months to 6 years.
v Article 4 - False Tax Declaration. Except for the cases referred to in Articles 2 and
3, a person is guilty of this crime if he or she makes false declarations in the annual
tax returns where the tax evaded amounts to more than €150,000 in relation to at
least one of the tax voices and the overall quantity of active business operations
concealed amount to more than 10% of the active voices included in the tax return
declaration or, in any case, concealed business operations have a value higher than
€3,000,000. A person who is guilty of this offence is liable to imprisonment from 1
to 3 years.
v Article 5 - Failure to Declare. A person is guilty of this crime if he or she does not
comply with the duty to submit a tax return declaration in order to avoid the
payment of income tax and value-added tax where the tax evaded amounts to more
than €150,000 in relation to at least one of the tax voices. The article specifies that
a delayed submission made within 90 days of the deadline provided by the
regulations is not considered as failure to declare. A person who is guilty of this
offence is liable to imprisonment from 18 months to 4 years.
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Article 6 of Chapter I, which is entitled "Attempt," provides that, in derogation of the
generally applicable rule set out in Article 56 of the Italian Penal Code,5 the attempted
commission of the offences provided by the above-mentioned Articles 2, 3 and 4 cannot
be criminalized.
Chapter II, entitled "Offences related to documents and payment of taxes," includes the
following offences:
v Article 8 - Issuance of invoices or other documents related to non-existent
business operations. A person is guilty of this crime if he or she issues invoices or
other documents related to non-existent business operations in order to allow a
third party to avoid the payment of income tax and value-added tax. The Article
specifies that the issuance of several different invoices or documents within the
same tax period gives rise to a single offence. A person who is guilty of this offence
is liable to imprisonment from 18 months to 6 years. The ensuing Article 9 specifies
that, in derogation of the generally applicable rule set out in Article 110 of the
Italian Penal Code on complicity,6 the person who issues the documents cannot be
punished also as a participant to the offence provided by Article 2 ("Fraudulent
declaration through invoices or documents related to non-existent business
operations") being an accomplice of the person who uses them to submit a
fraudulent declaration.
v Article 10 - Concealment or destruction of accounting records. Unless the fact gives
rise to a more serious crime, a person who, in order to avoid or allow other to avoid
the payment of income tax and value-added tax, conceals or destroy, also partially,
accounting records whose retention is mandatory, making in such a way impossible
the identification of the business operations, is liable to imprisonment from 18
months to 6 years.
v Article 10-bis - Failure to pay retention taxes. A person is guilty of this crime if he
or she does not pay retention taxes for an amount higher than €150,000 in a given

5

Under the general rule provided by Article 56 of the Italian Penal Code, a person who takes appropriate
actions unequivocally directed towards the perpetration of an offence (delitto) is liable to prosecution for
criminal attempt where the action is not finalized or the harmful event does not occur. In such cases, the
penalty is reduced by an amount ranging from one-third to two-thirds. See See [Italian] Gazzetta Ufficiale
della Repubblica Italiana, Codice Penale, Articolo 56,
www.gazzettaufficiale.it/eli/id/1930/10/26/030U1398/sgC:\Users\Costantino\Downloads\www.gazzettauff
iciale.it\dettaglio\codici\penale.
6
Under the general rule provided by Article 110 of the Italian Penal Code, where two or more persons are
accomplices in the same crime, each of them is subject to the penalty established for it. See [Italian]
Gazzetta Ufficiale della Repubblica Italiana, Codice Penale, Articolo 110,
www.gazzettaufficiale.it/eli/id/1930/10/26/030U1398/sgC:\Users\Costantino\Downloads\www.gazzettauff
iciale.it\dettaglio\codici\penale.
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tax year. A person who is guilty of this offence is liable to imprisonment from 6
months to 2 years.
v Article 10-ter - Failure to pay value-added tax. A person is guilty of this crime if he
or she does not pay value-added tax retention taxes for an amount higher than
€250,000 in a given tax year. A person who is guilty of this offence is liable to
imprisonment from 6 months to 2 years.
v Article 10-quater - Undue tax deduction. A person is guilty of this crime if he or she
applies tax deductions, amounting to more than €50,000 in a given tax year, using
unwarranted or fictitious credits. A person who is guilty of this offence is liable to
imprisonment from 6 months to 2 years.
v Article 11 - Fraudulent dissipation of assets to avoid paying taxes. A person is guilty
of this crime if he or she, in order to avoid the payment of income tax and valueadded tax for an overall amount higher than €50,000, fraudulently dissipates
his/her or third parties' assets so to frustrate the asset recovery procedures. A
person who is guilty of this offence is liable to imprisonment from 6 months to 4
years, or to imprisonment from 1 year to 6 years if the overall amount of the taxes
is higher than €200,000.
In addition to these offences, Article 11 of the Law Decree no 201 of 2011 (later converted
in Law no 214 of 2011) criminalises the behaviour of whoever, upon request of tax offices
and authorities, submits or sends totally or partially false documents or gives false data or
information.
The Legislative Decree no 158 of 2015 has also introduced in Article 12-bis the possibility
to avoid confiscation, which otherwise is mandatory and applicable also on assets
of equivalent value, for the person who "makes a commitment to pay the tax authorities
the tax evaded," even where his or her assets have been already seized. This provision,
which apparently follows the logic of building a golden bridge to the retreating enemy, has
raised several concerns because of the vagueness of letter of the law. In particular, the use
of the word "commitment" could allow unscrupulous tax evaders to circumvent seizure
and dissipate their assets making a "mere promise" of future payment to tax authorities. A
better way to formulate the provision would have been to require actual payment before
allowing the tax evaders to avoid mandatory confiscation of their assets.
Another revolutionary change operated through the enactment of Legislative Decree no
158 of 2015 has been introduced in Article 13-bis of Legislative Decree no 74 of 2000. Under
such provision, where the tax evader, prior to the issuance of a judicial decision, clears his
or her debt with the tax authorities, he or she cannot be subject anymore to punishment.
Moreover, the ensuing Article 13-bis specifies that, where the requirements set out in
Article 13 are not met, if the tax evader clears his or her debt with the tax authorities
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entirely, he or she could enjoy a penalty reduction of up to 50%. The same article
establishes that the debt repayment is a necessary plea bargain requirement.7
Finally, the last section of Article 13-bis, provides that, where the tax crime is perpetrated
by an accomplice operating as a financial intermediary through the application of tax
evasions schemes adopted in serial form, all the penalties provided by the Legislative
Decree no 74 of 2000 are increased by half. Such a provision shows a counter-trend to the
general decriminalization process applied through the reform of 2015 and appears to be
inspired to the willingness to fight against the involvement of professional intermediaries.
However, the requirement of adoption of tax evasions schemes "in serial form" appears
obscure and will require clarification through judicial interpretation.
ii.

The absence of criminalization of corporate tax evasion in the Italian legal system
Legislative Decree no 231 of 20018 introduced in the Italian legal system a liability regime
for corporations involved in criminal conducts. The statute revolutionized the approach to
corporate criminal liability adopted in the country. As a matter of fact, before such an
innovation, it was not possible to find a legal person liable for a criminal conduct due to the
application of the principle that is expressed by the Latin maxim "societas delinquere non
potest" (i.e., a legal entity cannot be blameworthy). Under such a principle a corporation,
being a legal fiction and not a real person, is not considered capable of committing a crime.
Despite such a major theoretical obstacle, the necessity to introduce a criminal liability
regime for corporation arose as an overwhelming requirement to fight effectively
economic crime – a major global priority in the last decades.
As a consequence, the Italian legislature introduced Legislative Decree no 231 of 2001
(hereinafter "Decree no 231") in compliance with the principles set forth at international
level on the prevention of corporate crimes. Such statute introduced for the first time into
the Italian legal system the direct liability of legal entities for crimes committed by their
directors, executives, their subordinates and other subjects acting on behalf of the legal

7

In the Italian criminal law system, the plea bargain is regulated by Article 444 of the Code of Criminal
Procedure. Under Article 444, the accused and the Public Prosecutor may agree to request the judge to
impose a penalty, specifying its type and length or amount. Such a penalty may be reduced by a maximum
of a third. The agreed penalty is applied only where the judge ascertains that the legal definition of the
criminal act is correct, and the requested punishment is adequate. The accused cannot enter into a plea
bargain where the applicable penalty (as reduced by the agreement and the other attenuating factors)
exceeds 5 years of imprisonment. See [Italian] Gazzetta Ufficiale della Repubblica Italiana, Codice di
Procedura Penale, Articolo 444, www.gazzettaufficiale.it/dettaglio/codici/penale.
8
See [Italian] Gazzetta Ufficiale della Repubblica Italiana, Decreto Legislativo 8 giugno 2001, n. 231,
www.gazzettaufficiale.it/eli/id/2001/06/19/001G0293/sg.
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entity where the offence has been perpetrated in the interest of or to the benefit of the
corporation.
Under the mechanism introduced through Decree no 231 a corporation can be held liable
only for the commission of specific predicate offences. The list (set out in Articles 24 to 26)
appears extremely heterogeneous including a variety of offences not connected to a
central thread. For instance, whilst Article 25-ter focuses on financial crimes, Article 25quater (1) includes the offence of female genital mutilation. Moreover, the legislature has
constantly expanded the range of predicate offences lately including in the list significant
new crimes. Suffice it to say here that, whilst the original version of Decree no 231 provided
only two predicate offences (i.e., fraud at Article 24 and corruption at Article 25), at the
present time the list includes seventeen articles each of which comprises more than a single
offence. Just recently, by means of Legislative Decree no 121 of 2011,9 which was adopted
in order to implement the EU Directives 2008/99/EC and 2009/123/EC, the newly
introduced Article 25-undecies included in the list of the predicate offences several cases
of environmental crime.
Although the list is quite broad, it does not include tax crimes, which are provided for by
Legislative Decree no 74 of 2000. As a result, under the Italian corporate liability legal
framework currently in place, a corporation cannot be found guilty of tax crimes. The
absence of tax crimes in the list of Legislative Decree no 231 of 2001 appears to be due to
the absence of sufficient political willingness and is emblematic of the weakness of the
corporate liability systems that allow criminalizing corporations only where specific
predicate offences are perpetrated. As a matter of fact, the list of predicate offences can
be manipulated by the legislature for political or strategic reasons. Such a risk of
manipulation appears even more serious taking into consideration that through lobbying
practices corporations, who have accumulated immense power and wealth, may easily
exert undue pressures on national authorities. Through lobbying, political contributions
and sophisticated public relations campaigns, firms and their executives have turned the
political system and much public opinion against regulation.10 It is not surprising that,
although tax crimes can easily be committed by corporate executives in the interest of the
legal entities, also in other legal systems that have adopted a similar structure of corporate
criminal liability tax crimes are not included in the list of the required predicate offences.
For instance, under the Georgian corporate liability regimes adopted in 2006, tax crimes

9

See [Italian] Gazzetta Ufficiale della Repubblica Italiana, Decreto Legislativo 7 luglio 2011, n. 121,
www.gazzettaufficiale.it/eli/id/2011/08/01/011G0163/sg.
10
For an overview on some of the lobbying techniques utilized by corporations to influence governments
see Tamasin Cave and Andy Rowell, ‘The truth about lobbying: 10 ways big business controls government’
The Guardian (12 March 2014), www.theguardian.com/politics/2014/mar/12/lobbying-10-wayscorprations-influence-government.
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are not included in the list of the predicate offences as provided by Article 107 of the
Criminal Code.11
The lack of direct liability of corporations for criminal tax offences is somehow
compensated by a particular form of administrative corporate responsibility for tax
offences committed by individuals to the benefit of corporations (or other legal entities),
as explained later.
iii.

The position of the Supreme Court
The Italian Supreme Court (Corte di cassazione) is the highest Italian court. It is a court of
last instance, as it hears the final appeal against decisions of lowest courts (first instance
courts and courts of appeal). It has jurisdiction only on issues of law and cannot consider
the merit of cases. It is not to be confused with the Constitutional Court, which is
responsible for the judicial constitutional review of legislation. It is divided into several
specialised ordinary sections sitting in benches of five judges each which hear the majority
of cases. When a case poses particularly difficult interpretative problems, each section can
refer the decision to the United Sections of the Court, which sit in benches of nine judges.
The precedents of the ordinary sections of the Supreme Court are not technically binding,
although they have a persuasive influence on lower courts. The precedents of the United
Sections are binding and can be overruled only by the United Sections.
In a recent Report on the reform of the system of tax offences introduced by Legislative
Decree 158/2015, which provides also a useful overview of the several principles affirmed
by the Court on such system, the Supreme Court has noted that the reform leaves
unsolved, amongst others, the relationship between the regulation of tax offences and that
of corporate criminal liability (Legislative Decree 231/2001). There is, however, a way to
hold corporations accountable for certain forms of participation in tax crimes without
forcing the letter of the law. This is done through the offence of criminal association
(associazione per delinquere) under article 416 of the penal code. According to such article,
two or more people commit an offence when they associate with each other for the
purpose of committing more than one criminal offence. Those who promote or organise
the association or its leaders can be sentenced – just for the acts of promoting and
organising – with imprisonment from three to seven years. Participants to the association
can be sentenced, for their participation, with imprisonment from one to five years. It is
worth noticing that for the existence of the offence it is not necessary that the crimes
forming the plan of the association are actually committed: the constitution of and
participation to the association is enough. This offence is different and more restrictive
11

See Legislative Herald of Georgia, Criminal Code of Georgia, Article 107,
https://matsne.gov.ge/en/document/download/16426/157/en/pdf.
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than mere participation in crime, as, unlike mere complicity, it requires a common criminal
plan and stable organisational structures. The offence of criminal association is also
different and more extensive than the offence of mafia-type association (associazione di
tipo mafioso) under art. 416-bis of the penal code, which additionally requires the
associated to take advantage of the coercion deriving from the intimidation, the subjection
and the code of silence which characterise the association. However, both the offences of
criminal association and of mafia-type association are amongst the predicate offences for
corporate criminal liability under Legislative Decree 231/2001. As a result, corporations
taking part into any association aimed at committing tax offences under by Legislative
Decree 74/2000 can be held criminally liable for the associative offences, irrespective of
the commission of and the responsibilities for any tax crimes. Italian courts have shown to
know and make use of such framework, as there have been convictions of companies for
participating in criminal associations aimed at perpetrating tax crimes12.
An important consequence of this sort of convictions is that they enable the courts to
confiscate the proceeds of the tax crimes in possession of the corporation. In the Italian
law, confiscation (confisca) of the proceeds and the instruments of crime (article 240 of the
penal code) is a so-called “security measure”, that is, a form of punishment that the judge
can inflict, as a part of the sentence, together with imprisonment or fines. Article 322-ter
of the penal code has introduced the possibility, for certain offences, of confiscating assets
in possession of the offender for an equivalent amount to the proceeds of crime, when the
material identification and the confiscation of the proceeds themselves is not possible. This
form of confiscation is called “confiscation by equivalence” (confisca per equivalente). The
possibility of ordering such confiscation has been extended to cases of tax offences by Law
244/2007 (Article 1, par. 143). Confiscation is ordered by the judge in sentencing. Before
conviction, the competent court can order the temporary forfeiture (sequestro preventivo)
of any asset which could be confiscated (or of any asset related to crime could aggravate
or protract the consequences of crime or facilitate the commission of further offences).
Forfeiture is a means to avoid that pending the trial the proceeds or other property related
to the crime can be dispersed or disposed of. As we shall see in detail in the analysis of the
case study, the United Sections of the Supreme Court have stated that the proceeds of
crimes to which a criminal association under article 416 of the penal code is aimed at can
be considered as proceeds of the associative offence itself and confiscated as such13. But
what if tax crimes are committed by their employees or representatives to the benefit of a
corporation, without a criminal association being constituted? In such case, although the
12

See, for instance, Cass. pen. n. 46162, 24 November 2015; Cass. pen. n. 24841, 6 June 2013. For a
commentary, see [Italian] Maurizio Monterisi and Dario Tomei, ‘L'associazione per delinquere allarga le
maglie del D.Lgs. 231/2001: rilevanza dei reati tributari (Commento a Cass. Pen. N. 23841, 6 giugno 2013)’,
in Riv. resp. amm. soc., 2013, 4, 199.
13
Cass.pen., sez. un., n. 26721, 4 March 2015.
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proceeds of tax crimes committed by individuals would go to the company (perhaps in form
of savings derived from the omitted payment of due taxes)14, the company could not be
prosecuted for such crimes, as they are not included, as we have noted above, in the list of
predicate offences for corporate criminal liability. Is it possible, in this case, to confiscate
the assets of the corporation constituting the proceed of such crimes, given that the
corporation cannot be held criminally liable? The question has been long debated by
scholars and the courts. In 2014, in the Gubert case, the United Sections have affirmed the
principle whereby it is possible to forfeit and confiscate a company’s money or assets
connected to the proceeds of the tax crime only in two alternative cases: 1) the company
has actually received such proceeds from the crime; 2) the company is a mere cover-up to
mask the perpetration of the tax crimes. Otherwise, no forfeiture or confiscation can be
ordered against the corporation and the courts could only seize the assets of the individual
responsible for the crimes. In other words, if the company is not a fictitious cover-up, the
courts can confiscate only the assets, detained by the company, which derive from the
crime, but not assets in possession of the company for an equivalent amount (no
confiscation by equivalence). This means that if the proper proceeds of tax crimes cannot
be traced and the prosecution cannot demonstrate the derivation of the company assets
from such crimes, no confiscation can be ordered against the company. This decision is still
controversial and creates a loophole in the system, undermining the chances that the result
of the crime is neutralised by confiscation. This is another reason why some commentators
call for the extension of the criminal liability of corporations to tax crimes as well15.
iv.

The system of administrative tax offences
The Italian system of criminal offences relating to tax evasion is complemented by an
equally complex system of administrative sanctions established by Legislative Decree n.
472 of 18 December 1997 (“General dispositions on administrative sanctions for violations
of tax norms”). The act does not contain a list of administrative offences but establishes a
system of administrative sanctions applicable to any violation of tax norms. In addition,
Legislative Decree no 471 of 1997 establishes a number of administrative offences and
sanctions concerning direct taxes, VAT and tax collection.
Administrative tax offences are also subjected to the principle of legality (Article 3 of
Legislative Decree 472/1997) and can be punished with fines (Article 2) and secondary
sanctions (Article 21). These include:

14

Cass. pen., sez. un., n. 18734, 31 January 2013, Adami. Cf. also Cass. pen., sez. un., n. 38343, 23 April 2014
and, for a seemingly more restrictive interpretation of the notion of proceeds of crime, sez. un., n. 31617,
26 June 2015, Lucci.
15
Cf. C. Santoriello, I reati tributari, cit., n. 2 for references to all the terms of the debate. See also the last
paragraph of this report below.
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•

•

the interdiction for up to six months from managing or auditing offices in
corporations and private or public legal bodies, participation to public procurement
bids, licenses, concessions or authorisations related to business activities or selfemployed work;
the suspension of such licenses, concessions or authorisations and the suspension
from other business or self-employed activities for up to six months.

Fines and secondary sanctions are not inflicted by the judiciary, but by the offices and
bodies irresponsible for collecting the tax to which the violation refers, according to a
special administrative procedure (Article 16). The defendant can appeal the decision of
administrative bodies before the tax commissions16 or, if these have no jurisdiction on the
particular tax concerned, before administrative courts (Article 18).
This system has suffered various oscillations as regards the problematic attribution of the
sanction in cases in which the material author of the offence differs from the taxpayer. This
includes the cases in which individuals violate dispositions relating to taxes due by a
corporation or a legal body. The final regulation of such cases is the result of the
modifications introduced by Legislative Decree no 203 of 1998, Law Decree no 269 of 2003
(later converted in law no 326 of 2003) and Legislative Decree no 158 of 2015.
Article 11 of Legislative Decree 472/1997, as modified by Legislative Decrees 203/1998 and
158/2015, now states that whenever the violation is committed by an employee, a legal
representative, or de facto employees and directors of a body with or without legal
personality in the exercise of their functions, both the physical person and the body in the
interest of which he or she has acted, are “jointly liable” to pay the inflicted sanction.
However, if the administrative violation specifically concerns the fiscal situation of
companies or bodies with legal personalities, these are “exclusively” liable to pay the
relative sanctions (Article 7 of Law Decree 269/2003). In other words, sanctions for
administrative tax offences are attributed to the taxpayer corporation, instead of the
physical person who materially commits the offences17.
What happens though when the behaviour of the physical person is a criminal offence?
Legislative Decree no 74/2000 regulates the cases in which the same behaviour can
potentially be qualified both as an administrative offence ex Legislative Decree 472/1997
16

Tax commissions are part of the so-called system of fiscal justice. This is an independent and selfgoverned system of administrative bodies (the commissions) having jurisdiction on all controversies
concerning taxes. They are often compared to judicial bodies, but they do not formally belong to the
judiciary. They are governed by the Council of Presidency of Fiscal Justice and coordinated by the Ministry
of Economy and Finance.
17
[Italian] Ciro Santoriello, ‘I reati tributari nella responsabilità da reato degli enti collettivi: ovvero
dell’opportunità di configurare la responsabilità amministrativa delle società anche in caso di commissione
di reati fiscali, in Archivio Penale (2017) 1, 4.
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and as a criminal offence ex legislative Decree 74/2000. Article 19 of this Decree establishes
that in such cases the special disposition should apply. This means that if the criminalising
norm contains specialising elements compared to more general administrative offences,
the former would prevail, with consequent application of criminal sanctions instead of
administrative ones to the physical offender. Article 19 of Legislative Decree 74/2000,
however, clarifies that in such cases corporations and legal persons are still liable to pay
the administrative sanctions for the violation.
v.

Reform perspectives
In 2007, the Italian Ministry of Justice entrusted a Ministerial Commission, led by
prosecutor Francesco Greco, with an assessment of the law of corporate responsibility for
criminal offences and the formulation of reform proposals, particularly with a view to a
more effective response to economic crime18. The work of the Commission was particularly
focused on the opportunity of expanding the list of predicate offences set by Legislative
Decree 231/2001 by adding offences typically motivated by the logic of profit typically
characterising financial crimes. As a result, the Commission suggested to include some of
the tax offences established by Legislative Decree 74/2000 amongst the predicate offences
triggering corporate criminal liability. The proposal has been hailed with favour by some
scholars19, but it has not been followed by legislative action.
On 21 May 2014 Democratic Party’s MP Donatella Ferranti has presented to the Chamber
of Deputies (one of the two houses of Parliament with the Senate of the Republic) a law
proposal aimed at introducing tax crimes within the predicate offences of Legislative
Decree 231/200120. The motivation for the proposal highlighted that the lack of corporate
liability for such crimes is an “unjustifiable gap”, also considered that often tax crimes are
instrumental to corruption offences. Moreover, the proposal noted the irrationality of the
impossibility of ordering the confiscation by equivalence of assets detained by a company
in the advantage of which a tax crime has been committed by its employees or
representatives (see above). The proposal was assigned by the Second Permanent
Commission of the Parliament (focused on Justice issues) on the 4th September 2014. Since
then, apparently, the proposal is still waiting to be examined21.

18

Paolo Ielo, ‘Commissione Greco: dall’usura alla frode verso una più ampia responsabilità degli enti’, in
Guida al diritto (2010) 1, 22.
19
See Ciro Santoriello, I reati tributari, cit., n. 2 for references.
20
[Italian] Proposta di legge: FERRANTI: ‘Introduzione dell'articolo 25-terdecies del decreto legislativo 8
giugno 2001, n. 231, concernente le sanzioni applicabili alle persone giuridiche per i reati tributari’ (2400),
www.camera.it/leg17/126?tab=&idDocumento=2400, accessed 3 August 2018.
21
As reported in the website of the Senate, Senato della Repubblica: XVII Legislatura 2013-2018,
www.senato.it/leg/17/BGT/Schede/Ddliter/44461.htm, accessed 3 August 2018.
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The hopes are not too high, though. Had the Parliament been inclined to legislate in that
direction, it might have easily taken advantage of the revision of the system of tax evasion
carried out with Legislative Decree 158/2015 to include tax crimes amongst predicate
corporate crimes. The technical report and the illustrative report accompanying the draft
Legislative Decree 158/201522 do not clarify the reasons for this decision. The TechnicalNormative Analysis (A.T.N.) does not even mention Legislative Decree 231/2001 on
corporate criminal liability amongst the legal instruments constituting the relevant legal
framework23.
The illustrative report, however, clarifies that the Parliament’s law delegating the drafting
of the Legislative Decree to the government (Law no 23 of 2014) concerns a “revision”, not
a “reform” of the system of tax offences, which implies that any intervention should not go
beyond the original framework of Legislative Decree 74/200024. Moreover, both the
illustrative report and the technical report insist that such law calls for a reduction of the
scope of criminal sanctions and a mitigation of the current punitive system, so as to make
it more compliant with the principle of proportionality (mentioned by Article 8 of Law
23/2014)25. In addition, the technical report maintains that administrative sanctions, while
having a lesser deterrent effect than criminal sanctions, have a positive effect on revenues,
as they replace imprisonment with fines.
The last word, however, may not yet have been spoken. On 5 July 2017 the EU Parliament
and Council have adopted the Directive (EU) 2017/1371 on the fight against fraud to the
Union's financial interests by means of criminal law. The Directive imposes Member States
to take the necessary measures to ensure that various illegal activities affecting the Union’s
financial interests constitute criminal offences. These include several types of VAT-related
tax fraud (article 3), other than corruption and misappropriation (article 4). Article 6 of the
Directive, expressly dedicated to the liability of legal persons, requires (the wording is clear:
“shall”) Member States to take the necessary measures to ensure that legal persons can be
held liable for any of the criminal offences referred to in Articles 3 and 4 committed for
their benefit by any person, acting either individually or as part of an organ of the legal
person, and having a leading position within the legal person, based on:
(a) a power of representation of the legal person;
(b) an authority to take decisions on behalf of the legal person; or

22

[Italian]Schema di decreto legislativo concernente la revisione del sistema sanzionatorio. Relazione
illustrativa and Schema di decreto legislativo concernente la revisione del sistema sanzionatorio. Relazione
tecnica.
23
Schema di decreto legislativo concernente la revisione del sistema sanzionatorio. Analisi TecnicoNormativa (A.T.N.).
24
Relazione illustrativa, 2.
25
Relazione illustrativa, cit., 2 and Relazione Tecnica, cit. 1-2.
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(c) an authority to exercise control within the legal person.
In addition, Member States shall take the necessary measures to ensure that legal persons
can be held liable where lack of supervision or control has made possible the commission
of the offence. Article 17 of the Directive specifies that Member States shall adopt and
publish, by 6 July 2019, the laws, regulations and administrative provisions necessary to
comply with this Directive. According to the letter of the Directive, there seems to be little
doubt that Italy will have to extend corporate criminal liability at least to the VAT-related
frauds defined by the Directive. It is likely that it will do so by introducing a new article
amongst those listing predicate offences in Legislative Decree 231/2001. The question is:
will the legislator use this opportunity to extend such liability to all tax crimes or will it
adopt a restrictive approach?
Scholars who call for an extension of corporate responsibility also to tax crimes maintain
that the system of corporate criminal liability set up by Legislative Decree 231/2001 is the
best legislative framework to deal with those offences, such as tax violations, which are
motivated by profit and committed in the interest of a corporation. According to such
authors, a system of corporate responsibility for tax crimes would have a stronger
deterrent effect. Secondly, it is compatible with the existence of a parallel system of
administrative tax offences. Moreover, such extension would allow inflicting on the
company, other than the individuals, the interdictions and confiscation established by
Legislative Decree 231/2001. Finally, a judicial decision declaring a company responsible
for a criminal offence carries a powerful stigmatising and symbolic values, compared to the
infliction of a fine by an administrative tax authority.
Other scholars, however, point to some reasons not to extend the responsibility for tax
crimes to corporations26. In the first place, it is noted, the existing law already removes any
possible advantage achieved by the corporation for tax crimes, as in such case the
corporation is responsible for paying both the evaded taxes and the administrative
sanctions ex Legislative Decree 472/1997. Incidentally, these sanctions can be much higher
than the sanctions established for corporate criminal offences. Article 10 of Legislative
Decree 231/2001 sets the limit of circa Euro 1.500.000 for the sanctions to be inflicted on
a corporation for a criminal offence, while sanctions for administrative tax violations can
be virtually unlimited. Secondly, the corporation can still be found criminally liable when
the tax evasion scheme involves the participation of the company in predicate offences,
such as organised crime (Article 416 of the penal code). Finally, although confiscation is not
applicable, the United Sections of the Supreme Court27 have recognised a limited
application of forfeiture to corporation and legal entities in cases of tax crimes when (1)
26
27

C. Santoriello, cit., 7 ff.
Cass., Sez. un., 30 gennaio 2014, Gubert, in Mass. Uff., n. 258647.
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the corporation or legal entity has benefitted from the profit of the crime; (2) the legal
entity is a mere fictitious screen to cover the criminal enterprises of individuals.

4.2

Analysis of the individual case

i. The Verbatim case: an introduction
The Verbatim case arose in the context of the commercialisation of digital optical disc
storage products (blank CDs and DVDs) in the Italian territory and the perpetration of a
complex carousel fraud scheme aimed at avoiding the payment of the VAT.28
Before analysing the case at issue, it is necessary to give a brief overview on the relevant
pieces of legislation currently in force in the Italian legal system. In Italy the VAT regime is
mainly regulated by Presidential Decree no 633 of 1972 whereas, in regard to intraCommunity trade, by Article 38 of Legislative Decree no 331 of 1993.
In particular, the import of digital optical disc storage products entails for the importer the
following two main obligations:
•
•

the obligation to pay the VAT to the Italian tax authorities.
the obligation to pay a copyright tax to SIAE, which is the Italian copyright
collecting agency.

Under the destination principle, by which only domestic consumption should be taxed, the
European Union rules governing the place of taxation for the intra-EU supply of goods and
services provide that the place of taxation is determined by where the goods are supplied
(i.e. the destination Member State where the goods are finally located after transportation
from another Member State). As a result, for intra-Community transactions, the supplier is
not taxed, and the recipient makes a taxable intra-Community acquisition in the country of
arrival.
Similarly, in international transactions, where goods are imported from non-EU countries,
border tax adjustments are applied upon entry in the European Union. These adjustments
consist in putting the goods under a transit procedure so that the VAT will be paid only in
the Member State that represents their final destination.29

28

The VAT is a general tax that applies, in principle, to all commercial activities involving the production and
distribution of goods and the provision of services. The VAT due on any sale is a percentage of the sale price
but, to avoid double taxation, from this the taxable person is entitled to deduct all the tax already paid at
the preceding trading stage. See the European Commission, ‘Taxation and Custom Union’,
https://ec.europa.eu/taxation_customs/business/vat/what-is-vat_en.
29
See the European Commission, ‘Where to tax?’, https://ec.europa.eu/taxation_customs/business/vat/euvat-rules-topic/where-tax_en.
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As a result, an Italian importing firm, which acquires goods in another Member State does
not have to pay the VAT until it sells them to its Italian clients. In other words, where the
firm sells the goods within the Italian territory they will be subject to the Italian VAT
percentage that is added to their commercial value and paid by the purchaser. At that very
moment, the importer assumes the obligation to pay the entire amount of the VAT received
from the purchaser to the Italian Treasury.
Such a system appears to be vulnerable to a fraudulent scheme generally referred to as
carousel fraud. Under such a scheme, a circular chain of transactions (carousel) are created
whereby the goods start and end up with the same trader30 through the use of paper
companies, which although formally registered are non-operating and serve the mere
purpose of allowing the carousel to revolve.
ii. The circumstances of the case
The case involved the firm Verbatim Italia s.p.a. as well as several other minor companies
and sixty individuals. It is alleged that, through a complex carousel fraud scheme, the
perpetrators did not pay the Italian tax authorities the VAT for the amount of
€48.814.538,20, in relation to the sale of goods mainly consisting in blank CDs and DVDs
occurred from 2006 to 2011. The related criminal proceeding is currently ongoing before
the Criminal Court of Napoli, as a result the analysis of the case has been conducted
through the examination of the investigative documents made available by the Italian
prosecuting and judicial authorities, which means that the following statements make a
reference to allegedly perpetrated conducts. However, the validity of the assumptions on
which the prosecution case (Register no 47854/2008) is built appears supported by
abundant evidence including several intercepted phone conversations. Moreover, the
prosecution case has already been subject to careful judicial scrutiny in several
circumstances by the Judges for Preliminary Investigations, the Court of Review,31 and the
Supreme Court. In particular, besides the criminal liability of specific individuals and
companies involved in the fraudulent activity, the main features of the case emerge clearly
from a variety of documents. Specifically, the illustration of the case has been prepared
taking into account only the facts that emerged consistently in all the following documents:
Prosecutor’s Request of Preliminary Measures of 9 October 2013; Judicial Order on the
Application of Preliminary Measures of 12 March 2014; Prosecutor’s Indictments of 4
November 2014 and 19 December 2014; Supreme Court decision no 46162 of 14 October
2015. In any case, the following description of the circumstance of the case serves the sole
30

See Robert F. van Brederode, ‘Third-Party Risks and Liabilities in Case of VAT Fraud in the EU’ (JanuaryFebruary 2008) 34(1) International Tax Journal 32.
31
In the Italian legal system, the Court of Review re-examines cases of those who have been subject to
precautionary measures.
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purpose of illustrating the relevance of the case for the research project by highlighting the
transnational nature of the fraudulent conduct perpetrated, the involvement of financial
professionals and several corporations, and the considerable amount of the evaded tax.
Having emphasized the most relevant features of the case at issue, the legal analysis will
focus on decision no 46162 of 14 October 2015,32 which having been issued by the Italian
Supreme Court is definitive and cannot be subject to any further judicial review. As a matter
of fact, in such decision the Court offered a judicial solution for dealing with the inherent
limits of the current Italian regime of corporate liability as established by Legislative Decree
no 231 of 2001, which does not include tax crimes in the list of predicate offences of the
commission of which a corporation can be criminalized.33
Verbatim Italia s.p.a., which is a firm listed in the Italian stock exchange market, is the
Italian subsidiary of the U.K. company Verbatim Europe Limited, which in turn is under the
control of the Japanese Mitsubishi Chemical Company. Although the Italian investigation
merely focused on the business operations that involved the Italian branch of the
multinational enterprise, from a similar investigation conducted in Spain it emerged that
the fraudulent scheme was applied all over Europe affecting a substantial part of the
European digital optical disc storage market.34
Specifically, in the case at issue the fraudulent scheme was structured as follows. An English
company acquired digital optical disc storage products - rigorously branded Verbatim from a non-EU producer located in Asia. Then, the English company sold the CDs and DVDs
to paper companies located in several European countries including Austria, San Marino
and Italy, which in turn sold the goods to other paper companies. Only after those
redundant steps the CDs and DVDs were sold by some real Italian companies to the
intended purchaser.
From the investigations it emerged that, in reality, the goods were introduced in Europe
through the port of Rotterdam to be sent to the European Verbatim's logistics department
located in Duisburg - Germany, then form Duisburg the CDs and DVDs were delivered
directly to their final destination in Italy. As a result, the goods were never delivered to the
paper companies located in England, Austria or the other European Union states nor they

32

It has to be observed that the decision 46162 of 2015 has been preceded by other relevant decisions of
the Italian Supreme Court, which have been mentioned in the part 1.3 “The position of the Supreme Court.”
33
For a detailed analysis of this issue see above part 1.2 “The absence of criminalization of corporate tax
evasion in the Italian legal system.”
34
See the investigation so-called "Crobeta," which was conducted by the Spanish Guardia Civil and Agencia
Tributaria in cooperation with the Portuguese Guardia Nacional Republicana and was related to a
fraudulent scheme that involved the Spanish subsidiary Verbatim España and resulted in VAT evaded for
more than €7 million, Diariode Mallorca, ‘They arrest 18 people related to a network to invade taxes’ (EFE
03 April 2009), www.diariodemallorca.es/sucesos/2009/04/03/detienen-18-personas-relacionadas-redinvadir-impuestos/451287.html.
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transited through such countries. To make the scheme credible and deceive the involved
tax authorities, the criminals used falsified transportation documents applying transit
stamps so that, only on paper, the CDs and DVDs appeared delivered also to the various
paper companies participating in the carousel fraud.
The fictitious business operations between the various paper companies created
interposing layers in order to neutralise the imposition of the VAT on the real firms that
had to sell the products in the Italian market. Such a result was obtained transferring, in
economic terms, the obligation to pay VAT on the interposed paper companies. In other
words, on paper, such companies transferred the goods to the real companies involved in
the commercialisation of the CDs and DVDs applying to them below-cost prices that
neutralised the VAT so that, at the end of the "carousel", the only companies that had an
obligation to pay the VAT resulted the interposed ones. The circumstance that the latter
existed only on paper and were without assets was sufficient to frustrate all the attempts
of the Italian tax authorities to enforce tax debt collection measures. The fraudulent
scheme also relied on letting the paper companies be formally directed by figureheads
selected among aged people, drug addicts or the poorest citizens, who were often not to
be found.
iii. The role of Verbatim Italia s.p.a.
During the investigations, it emerged that the participant in the criminal organisation made
all the efforts to avoid any formal involvement of Verbatim Italia s.p.a. in the business
transactions. As a matter of fact, although the blank CDs and DVDs were branded Verbatim
and the company's logistics were used to transport them to Italy, the Italian subsidiary of
the multinational enterprise was never included in the above-mentioned business
transactions, nor the company was involved in selling the goods to the final users.
From the prosecutorial perspective, for Verbatim Italia s.p.a. the proceeds of the fraud
were represented by the fact that a huge volume of their branded digital optical disc
storage products was introduced in the Italian market and sold below their market value.
In this way, the company was able to acquire a predominant share of the market generating
a significant distortion of competition. As the prosecutors argue, if Verbatim Italia s.p.a.
had sold its product without the fraudulent scheme, it would have paid the VAT (and the
SIAE tax) and as a result the blank CDs and DVDs price would have soared. It is not surprising
that the company's turnover derived by business operations carried out abroad resulted to
be far superior to the one related to its direct sales in Italy, and that the vast majority of
the former was generated through the company managed by the members of the criminal
organisation.
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The fact that Verbatim Italia s.p.a. was deliberately left on the sideline of the carousel
scheme and the consequent absence of incriminating documents made it extremely
complicated to establish a link between the criminal organisation and the listed company.
However, such a link emerged through the extensive use of telephone tapping. As a matter
of fact, over the course of the investigations it emerged that the top executives of the
company not only were perfectly aware of the fraudulent scheme but also, as the product
maker and supplier, supported it constantly giving the companies managed by the criminals
a preferential treatment in order to generate a sales volume otherwise unachievable.
iv. The integrated money laundering scheme
During the investigation it emerged that the tax evasion scheme was integrated with a
complex money laundering scheme, which served two main purposes. On the one hand, it
was an essential element to deceive the authorities so to allow the involved firms to pay
the "real" prices of the goods and the other costs of the illicit business operations, and, on
the other, it allowed the criminal to conceal the illicit origins of the money obtained
through the carousel fraud and invest it in legitimate business operations.
In order to avoid the traceability of the large sums of money generated through the tax
evasion scheme, the criminals established a complex money laundering system based on
the following elements:
•
•
•
•

utilising cash payments;
utilising bank transfers between companies in Italy and abroad justified
using false invoices;
moving money only to let inexistent business operations appear as real;
transferring money to tax havens.

Specifically, the criminal organisation arranged constant cross-border cash movements
amounting each time to hundreds of thousands of Euros. In order to increase the chance
to avoid possible controls, the criminals relied on "mules" chosen among corrupt public
officials. The money was then directed abroad to the Dominican Republic, Switzerland, San
Marino and the Island of Jersey. It is interesting to mention that, as emerged from the
phone-tapping operations, the criminal referred to the latter calling it "the safe."
v. The key role of the accountants and financial advisors
During the investigation it emerged that the feasibility of the criminal plan was strictly
related to the participation of accountants and financial advisors. These professionals, who
worked closely with the prominent members of the criminal organisation, offered services
that were fundamental to the functioning of the criminal scheme. In particular, they
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registered the paper companies, served as their accounting managers, and ensured the
dissolution of firms where they resulted exposed to potential investigations carried out by
the tax authorities. Another fundamental role played by the professionals consisted in
setting up an invoicing system for the simulated business transactions among the various
paper companies. They were also actively involved in the identification of potential
figureheads. Finally, the financial professionals assisted the criminals in the money
laundering phase helping them to launder the illicit proceeds of the crime through the use
of off-shore bank accounts or the purchase of art objects and antiquities. It appears that
for such activities the professionals were allowed to keep for themselves an amount of
money equal to the 2 percent of the turnover generated through the illicit activities.
vi. The burning legal issue emerging from the case and the Supreme Court decision
no 46162 of 2015
The burning legal issue represented by the impossibility of criminalising corporations for
the perpetration of tax crimes in the Italian legal system arose out of the investigations of
the case at issue and the related judicial actions.
As a matter of fact, under the criteria for the attribution of liability to legal entities as
established by Legislative Decree 231 of 2001, it would be theoretically possible to
criminalise Verbatim Italia s.p.a. because of the direct involvement of its top executives in
the carousel fraud and because the tax evasion scheme was clearly perpetrated also in the
interest of the corporation. However, as it has been illustrated above, the list of the
predicated offences the perpetration of which can give rise to corporate liability under
Legislative Decree 231 of 2001 does not include tax crimes. As a result, under the Italian
corporate liability legal framework currently in place, Verbatim Italia s.p.a. cannot be found
guilty of the described tax crimes.
However, when the matter was referred to the Italian Supreme Court in relation to a
confiscation order the prosecutors wanted to apply on the company's assets, the Court
held in the decision no 46162 of 23 November 2015 that a corporation could be deemed
liable for conspiracy to commit tax evasion and tax fraud on the ground that the offence
of criminal conspiracy (art. 416 of the Italian criminal code) is included in the list of the
predicate offences for which a corporation can be "criminalised." Although this is an
interesting solution found by the judiciary to circumvent the absence of tax crimes in the
list of Legislative Decree no 231 of 2001, such a solution is subject to two main limits: on
the one hand, in the Italian legal system there is no formal rule of precedent so that such a
judicial opinion could be disregarded in future by any judge even if member of a lower
court; on the other, such a decision leaves uncovered all the cases where a criminal
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conspiracy does not take place (e.g., a case where a massive tax evasion scheme is arranged
by the sole CEO of a company).
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5

United Kingdom: case study 1

5.1 Part 1 – General Context Factors Shaping the Legal and Administrative
System in National Jurisdictions
i. National Tax Evasion Offences
Unlike many jurisdictions, the tax law of the United Kingdom does not exist in a single code,
but rather, in an array of statutes, secondary legislation, non-statutory ‘soft law’, and the
common law. Although the Tax Law Rewrite Project sought to consolidate much of the
substantive body of the UK’s tax law into a more consistent set of statutes, utilising less
arcane language and more current practices, the criminal offences associated with revenue
evasion continue to exist in their previous forms.
Punitive sanctions in the UK’s tax code fall, broadly speaking, into three categories:
1. Non-criminal sanctions;
2. Criminal offences provided for in statute;
3. Criminal offences derived from the common law.
Non-criminal sanctions typically take the form of cumulative penalty charges, ranging from
a charge of £100 for failing to meet a filing deadline, to a penalty of 100% of tax due (or
£300, whichever is greater) for deliberate and concealed withholding of information that
would enable HMRC to make an assessment of a taxpayer’s liability.
The second category of sanction are those criminal offences provided for in statute. The
UK’s tax evasion offences can be grouped into several categories:
•

•

•

•

The UK has a number of tax offences that are of a general application. These offences
relate to the conduct of the individual, as opposed to the particular tax evaded. These
offences may apply in other non-tax related contexts (e.g. fraud offences) or may be
restricted to cases of tax evasion (e.g. cheating the public revenue). These offences are
usually wide in scope.
The UK has a number of statutory tax offences, which are restricted in application to
the evasion of a particular type of tax. For instance, the UK has offences of fraudulent
evasion of income tax, fraudulent evasion of VAT and fraudulent evasion of duty.
The UK has a number of offences which are not tax evasion offences per se, but which
criminalise conduct relating to the commission of the offence (e.g. falsification etc. of
documents).
From 1993, the UK has included tax evasion as a predicate offence for money
laundering purposes in line with its ‘all crimes approach’ to anti-money laundering
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•

regulation.1 The UK also imposes liability on individuals for laundering the proceeds of
their own crimes. This means that substantive money laundering offences may be used
to prosecute tax evasion.
The UK has recently enacted offences which aim to facilitate the prosecution of certain
types of offender/offending. These offences include a new strict liability offshore tax
evasion offence and a corporate failure to prevent the facilitation of tax evasion
offence.

The final category is of particular relevance to this case study, and that is common law
offences – in particular, the offences of conspiracy to defraud, and of cheating the public
revenue. Lord Diplock described conspiracy to defraud as ‘an agreement by two or more
by dishonesty to deprive a person of something which is his or to which he is or would be
entitled and an agreement by two or more by dishonesty to injure some proprietary right
of his’.2 The offence with which the below case is concerned is cheating the public revenue.
This offence has been expressly preserved by the Theft Act 1968.3 The elements of the
offence were described in the case of R v Less,4
The common law offence of cheating the Public Revenue does not necessarily require a
false representation either by words or conduct. Cheating can include any form of
fraudulent conduct which results in diverting money from the Revenue and in depriving
the Revenue of the money to which it is entitled. It has, of course, to be fraudulent conduct.
That is to say, deliberate, dishonest conduct by the defendant to prejudice, or take the risk
of prejudicing, the Revenue's right to the tax in question knowing that he has no right to
do so.’5
This description is consistent with the formulation previously employed by the Court of
Appeal in R v Mavji.6 Mavji established that there does not need to be any overt act of
‘deception’ on the part of the defendant, a mere omission to report taxable income, or
register for VAT, is enough to provide the actus reus of the offence.
Furthermore, the accused need not be successful in diverting revenue away from HMRC,
and any deprivation need not be permanent. The offence still applies even where the
taxpayer subsequently pays the tax. In R v Hunt,7 the Court of Appeal held that cheating is

1

Criminal Justice Act 1988, s93A (7) (as amended by Criminal Justice Act 1993, s29-31); The current statute
is the Proceeds of Crime Act 2002.
2
Scott v Metropolitan Police Commissioner [1975] AC 819, [1974] UKHL 4, 7.
3
s32(1)(a).
4
R v Less [1993] WL 965668.
5
Ibid.
6
[1987] 1 WLR 1388.
7
[1995] STC 819.
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a ‘conduct’, in contrast to a ‘harm’ offence, and it is not, therefore, necessary to
demonstrate any actual loss to HMRC.
All of the tax evasion offences currently in existence in the UK and some related offences
are included in an annex to Case Study 2.

5.2

Role and Liability of Enablers of Tax Crimes

Many of the tax evasion offences in the UK apply to the enablers of tax offences, as well as
the individuals who evade their tax liabilities.
The Finance Act 2000 (FA 2000) created the statutory offence of fraudulently evading
income tax. s.144(1) of FA 2000 provides that a person is guilty of an offence where that
person ‘is knowingly concerned in the fraudulent evasion of income tax by him or any other
person.’ This offence was subsequently transposed as s.106A of the Taxes Management
Act 1970 by the Taxation (International and Other Provisions) Act 2010.
Here, the wording of the statute enables the prosecution of anyone who had actual
involvement in, and knowledge of the fraud, including those who enable the offence.8 Of
particular relevant to the instant case study are the common law offences of cheating the
public revenue and conspiracy to defraud, both of which are extremely broad in scope,
encompassing any act of cheating or any agreement which has the intention of depriving
or defrauding the revenue.9 In addition, a professional enabler could be prosecuted for
conspiring to commit an offence.10 Moreover, enablers may fall foul of tax related offences.
For instance, an enabler may be prosecuted for the offence of false accounting, if they
assist in the evasion by destroying, defacing, concealing or falsifying any account, record or
document required for an accounting purpose.11
Since 1993, the UK’s anti-money laundering (AML) legislation has prohibited the laundering
of the proceeds of all criminal offences, including tax evasion.12 In this respect, the UK
included tax evasion as a predicate offence for money laundering purposes long before
there was any international obligation to do so.13 The UK’s current AML framework is
contained in the Proceeds of Crime Act (POCA) 2002, the Terrorism Act 2000 and the
8

HC Deb, Standing Committee H, 29 June 2000, col. 1010.
Scott v Metropolitan Police Commissioner [1975] AC 819; R v Less (1993) The Times 30 March 1993; D
Ormerod, ‘Cheating the Public Revenue’ [1998] Crim LR 627.
10
Criminal Law Act 1977, s1.
11
Theft Act 1968, s17.
12
Criminal Justice Act 1988, s93A (7) as amended by Criminal Justice Act 1993, s29-31.
13
See the revised FATF recommendations, FATF, ‘International Standards on Combating Money Laundering
and the Financing of Terrorism & Proliferation’ (2012-18), www.fatf-gafi.org/recommendations.html.
Directive (EU) 2015/849 of the European Parliament and of the Council of 20 May 2015 on the prevention
of the use of the financial system for the purposes of money laundering or terrorist financing [2015] OJ L
141/73, Art.3(4)(f).
9
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Money Laundering Regulations 2017. The Proceeds of Crime Act creates three substantive
money laundering offences, namely, concealing, disguising, converting, transferring or
removing criminal property,14 entering into or becoming concerned in an arrangement
which he knows or suspects facilitates the acquisition, retention, use or control of criminal
property,15 and acquiring, using or having possession of criminal property.16 Property is
criminal property if it constitutes a person’s benefit from criminal conduct or it represents
such a benefit,17 with criminal conduct defined as conduct which constitutes an offence in
any part of the United Kingdom.18 There is also an offence of failing to disclose suspicions
of money laundering for those in the regulated sector.19 These offences may be used to
prosecute the enablers of tax offences.

5.3

Analysing Individual Cases: R v Lunn [2017] EWCA Crim 34, [2017] All ER
(D) 136 (Feb)
i. Facts of the Case

Overview
This case commenced with an investigation by HMRC into Christopher Jonathan (Jon) Lunn,
a former soldier who worked as a tax advisor. This, he did, despite not holding any legal,
accounting, or financial advisory qualifications.
Jon Lunn dishonestly sent false invoices to HMRC to cover up an increase in the amount
charged for accountancy fees on behalf of his employers’ clients. Clients were given one
low-cost bill for accountancy services (which are tax deductible), but these bills were
increased when their accounts were submitted to HMRC.
This meant that the firms’ clients paid less tax than they owed, as their fees were inflated
to such an extent – sometimes by thousands of pounds – that the tax benefit was equal to
the true cost of the accountancy service.
Jon Lunn was convicted of six counts of mis-representation under the Fraud Act.
In the course of the investigation into Jon Lunn, it transpired that this was only the tip of
the iceberg. Lunn’s father, Denis Christopher Lunn (known as Christopher Lunn), ran the
tax advisory firm in question, where dishonesty, it transpired, was rife.

14

Proceeds of Crime Act 2002, s327.
Ibid at s328.
16
Ibid at s329.
17
Ibid at s340(3).
18
Ibid at s340(2).
19
Ibid at s330, s331.
15
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Christopher Lunn ran Christopher Lunn & Co, with over 7,000 clients, many from the worlds
of media and entertainment, including one of the BBC’s most prominent and highly paid
presenters, Fiona Bruce. Christopher Lunn was found to having inflated accountancy fees
and fraudulently used trading losses.
ii. Offences
On 3 December 2015 in the Crown Court at Southwark Lunn was convicted by unanimous
verdicts of four counts of cheating the revenue:
•

•

•

Count 1 is the principal focus of the case, and it concerns the overstated
accountancy fees charged to clients. Lunn contended that he was not aware that
false invoices representing inflated charges were being produced by his staff; and
that in any event he had not been dishonest. It was also argued that he only acted
as agent for the clients and it was they who benefitted from the overstatement of
accountancy. Lunn further argued that as he had not taken full advantage of an
allowance available for using his home as an office there was no net loss to the
revenue.
Counts 2 and 3 related to two companies that had ceased trading with accumulated
losses, which Lunn had taken control of from his clients. Lunn attempted to offset
those trading losses against fictional trades purportedly carried out for the benefit
of his own business. The revenue contended that the acquired company wrongly
brought forward trading losses against the profits of a different trade, that the sales
of that acquired company were fraudulently inflated by over £50,000, while the
costs of Lunn & Co were fraudulently inflated by the same amount. Lunn argued
that he believed that this was a legitimate tax-saving scheme.
Count 4 concerned payments made by Lunn’s firm to a company owned by his wife
for graphic design services the value of which, in the view of HMRC, was
exaggerated in order to falsely reduce the profits of Lunn & Co. Lunn argued that
the payments were a reasonable sum for work that was legitimately done.

Lunn sought to appeal the conviction in the Court of Appeal.
iii. Counts 2-4
Lunn appealed counts 2 and 3 on grounds that there was duplicity, and that the jury in the
original trial were wrongly directed. The question of duplicity is considered under count 1,
below.
With respect to the question of misdirection, it was argued by Lunn that the judge failed to
adequately direct the jury as to 'whether there was continuity of trading' and 'whether it
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was the same business'. The court of appeal rejected this argument on grounds that the
trial judge made clear that it was for the prosecution to disprove the appellant's case that
there was continuity of trade: the appellant having accepted in evidence that he knew it
was wrong to carry forward and use losses in respect of different trades.
With respect to count 4, it was argued that the trial judge should have accepted a
submission of no case to answer on this count at least (such a plea was also made with
respect to counts 2 and 3) on the basis that it was accepted that Lunn’s wife’s company
had carried out work for Lunn & Co, and that the prosecution had not introduced any
evidence that the value of this work differed from the amount accounted for. The court
accepted the prosecution’s argument that Lunn had failed to provide any evidence to
HMRC of the nature of the contract between the two companies or of the work carried out
and that, from this, it was legitimate for a jury to draw a negative inference.
iv. Count 1
Of greatest significance, however, is the debate concerning Count 1.
The period covered by the count was 8 years and 9 months and the number of transactions
covered was over 400. This, it was submitted, was objectionable because the appellant did
not know the case he had to meet, and that the period covered by the charge was, in any
event, contrary to principles of elementary fairness.
Lunn’s grounds for appealing this count were threefold:
•
•

•

First, it was argued that the count was duplicitous.
Second, it was argued that the long period and the number of clients covered by
the indictment was contrary to the Criminal Procedure Rules ('CPR') and the
Criminal Practice Direction ('CPD') relating to the drafting of indictments.
Third, the long period of time was contended to give rise to a trial process that was
unmanageable and unfair.

Duplicity is the rule that no single count on an indictment should charge a defendant with
two or more separate offences.
CPR 2010 Rule 14.2(2) provides, however, that:
more than one incident of the commission of the offence may be included in a count if
those incidents taken together amount to a course of conduct having regard to the time,
place or purpose of commission.
The Court of Appeal agreed with the decision of the Crown Court not to stay proceedings
on grounds of duplicity. The Court of Appeal reiterated that the indictment did not charge
more than one offence, it charged a continuing and systemic cheat.
71

PROTAX
However, the Court of Appeal also accepted that the argument that the length of time and
the number of transactions covered by count 1 rendered the charge fundamentally unfair
was as a stronger one.
The Court cited Hartley, in which the Court had previously stated that the prosecutors
should avoid ‘overloading the indictment with more counts than the jury can be expected
to determine.’20 The Court held that the trial judge was right to reject the appellant’s
application with respect to the form and particularity of the indictment and, consequently,
the Court rejected the appeal.

5.4

Critical Analysis and Assessment

Criminal prosecutions for tax evasion, though increasing, remain remarkably rare in the
United Kingdom. In 2014-15, there were 1,135 prosecutions for tax crimes – almost double
the previous period.21 However, seen in the context of approximately 1.6 million
prosecutions in the same period in England and Wales alone, HMRC’s preference for
dealing with such matters by administrative and civil processes, rather than through the
criminal courts, becomes apparent.
Although Lunn was unsuccessful in his appeal, the case illustrates the difficulties associated
with charging extended and systematic tax evasion, as opposed to a single instance. Lunn’s
systematic cheating constituted a high level of culpability, as reflected in his sentence (five
years imprisonment). However, the sums involved in each individual return would likely
not, of themselves amount to a significant level of culpability, likely resulting in a lesser
sentence. While the Crown Prosecution Service Guidelines do address how to charge
continuing offences, it may be necessary for a new statutory form of systematic cheating
to ensure that trials do not do collapse on grounds of duplicity.
Despite Mr Lunn being convicted of four counts of a single charge – cheating the public
revenue – it is significant that the cheat was for the benefit of both his firm (counts 2-4)
and his clients. Consequently, Lunn was both a tax evader and, potentially, an enabler of
tax evasion.
In his closing statement during the high-profile trial of Ken Dodd, George Carman QC once
famously remarked that ‘while some accountants are comedians, comedians are never
accounts.’ What this quip famously illustrated was a lower standard of knowledge of the
propriety of tax arrangements that should be expected of ordinary taxpayers when

20

R v Hartley [2011] EWCA Crim 1299, para 22.
Vanessa Houlder, ‘HMRC steps up prosecutions for tax cheating’ Financial Times (29 September 2017),
www.ft.com/content/ba2155fe-a44c-11e7-9e4f-7f5e6a7c98a2, accessed on 29 Jul 2018.

21
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compared to tax professionals. It naturally follows, therefore, that a higher standard should
be expected of tax professionals.
Cheating the public revenue, like all common law offences, requires both a physical act (or
omission) and a criminal state of mind. As is discussed above, the offence requires
deliberateness – some intention to cheat the public revenue. Lunn sought to defend
himself against counts 2 and 3 on the grounds that he believed the arrangements he had
made were a legitimate tax minimisation scheme.
As the offence of cheating the public revenue requires an intention to cheat, it follows that
the accused must have some knowledge that their arrangements are not legitimate. As the
burden of proof rests with the prosecution to demonstrate that intention to cheat, it is,
naturally, easier to defend the charge on the grounds that Lunn attempted to do so – a
genuine belief that the arrangements are legitimate – as a lay person as opposed to a tax
professional.
By contrast, Lunn’s clients are being pursued through civil and administrative action only –
with clients who came forward early reportedly being required to pay taxes owed, interest,
and penalties of 10%, with penalties of up to 30% being imposed on other clients.22 It may
well be that as a target for criminal sanction, enablers make more promising targets for
prosecutors than taxpayers.

22

Richard Hattersley, ‘Christopher Lunn sentenced to five years’ Accounting Web (11 January 2016),
www.accountingweb.co.uk/practice/general-practice/christopher-lunn-sentenced-to-five-years, accessed
on 28 Jul 2018.
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6
6.1

United Kingdom: case study 2
General Context Factors Shaping the Legal and Administrative System
in National Jurisdictions
i. National Tax Evasion Offences

Almost all tax evasion offences currently in existence in the UK were created by Statute,
with the exception of the common-law offence of cheating the public revenue. Most tax
evasion offences are triable either-way (depending on severity, cases can be heard in the
magistrates’ or Crown court), yet there are some summary offences (may only be heard in
the magistrates’ court) and a few indictable only offences (may only be heard in the Crown
court).
The UK’s tax evasion offences can be grouped into several categories:
•

•

•

•

•

The UK has a number of tax offences that are of a general application. These offences
relate to the conduct of the individual, as opposed to the particular tax evaded. These
offences may apply in other non-tax related contexts (e.g. fraud offences) or may be
restricted to cases of tax evasion (e.g. cheating the public revenue). These offences are
usually wide in scope.
The UK has a number of statutory tax offences, which are restricted in application to
the evasion of a particular type of tax. For instance, the UK has offences of fraudulent
evasion of income tax, fraudulent evasion of VAT and fraudulent evasion of duty.
The UK has a number of offences which are not tax evasion offences per se, but which
criminalise conduct relating to the commission of the offence (e.g. falsification etc. of
documents).
From 1993, the UK has included tax evasion as a predicate offence for money
laundering purposes in line with its ‘all crimes approach’ to anti-money laundering
regulation.1 The UK also imposes liability on individuals for laundering the proceeds of
their own crimes. This means that substantive money laundering offences may be used
to prosecute tax evasion.
The UK has recently enacted offences which aim to facilitate the prosecution of certain
types of offender/offending. These offences include a new strict liability offshore tax
evasion offence and a corporate failure to prevent the facilitation of tax evasion
offence.

1

Criminal Justice Act 1988, s93A(7) (as amended by Criminal Justice Act 1993, s29-31); The current statute
is the Proceeds of Crime Act 2002.
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The most commonly used offence in the UK is the common-law offence of cheating the
public revenue. Commentators attribute this to the offence’s wide ambit and onerous
penalties.2
All of the tax evasion offences currently in existence in the UK and some related offences
are included in a table in Annex 1. The table provides details of the type of offence, the key
elements of the offence and the available sentence.
ii. Law Enforcement Authorities
The UK’s tax authority is Her Majesty’s Revenue & Customs (HMRC), which was created in
2005 following a merger of Inland Revenue and Customs and Excise.3 HMRC is, amongst
other things,4 responsible for the collection of all revenue derived from taxation in the UK.
As part of this role, HMRC is tasked with ensuring compliance with, and the enforcement
of, UK tax law.
HMRC is responsible for investigating all tax offences and other crime associated with
taxation. In most instances of tax non-compliance, HMRC will simply assess the tax due and
impose a penalty, the amount of which will depend upon the behaviour and intention of
the taxpayer. Alternatively, when HMRC suspects that a serious tax offence has been
committed, it has the decision as to whether to conduct a criminal or a civil investigation.
If a civil investigation is conducted and it is determined that an offence has been
committed, HMRC is responsible for administering the consequent settlement procedure,
collecting the tax evaded, assessing and imposing any penalties. However, if a criminal
investigation is conducted and it is determined that an offence has been committed, HMRC
are not responsible for ultimately deciding whether to bring a prosecution, nor for
undertaking criminal prosecutions; the decision as to whether to bring a prosecution for a
tax evasion offence is made by the independent prosecuting authority, the Crown
Prosecution Service (CPS). Nevertheless, HMRC is expected to work closely with and be
responsible for, submitting cases to the CPS for prosecution.
Within HMRC, criminal and civil investigations and associated powers are completely
separated. There are three directorates within HMRC where staff possess criminal
investigation powers; Criminal Investigation including Internal Governance; Specialist
Investigations (Road Fuel Testing Unit); Risk and Intelligence Service, Intelligence
Development & Integration. The Criminal Investigation Directorate is responsible for

2

See for instance, David Ormerod, ‘Cheating the Public Revenue’ [1998] Crim LR 627.
Commissioners for Revenue and Customs Act 2005.
4
HM Revenue & Customs, ‘About Us’, www.gov.uk/government/organisations/hm-revenuecustoms/about, accessed 26 July 2018.
3
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conducting criminal investigations into suspected tax offences, where this has been
adjudged to be the appropriate response.
The Serious Fraud Office is responsible for investigating and prosecuting the new corporate
offence of failure to prevent the facilitation of overseas tax evasion.5 Other law
enforcement authorities tangentially involved in combatting tax offences include the
National Crime Agency (NCA), due to its role as the UK’s financial intelligence unit under
the AML framework alongside its role in investigating and recovering the proceeds of
crime,6 and the Financial Conduct Authority, through its role in regulating the financial
services industry and financial markets.7
iii. Enforcement Policy and Strategy
HMRC state that its policy is to ‘deal with fraud by use of the cost-effective civil fraud
investigation procedures under Code of Practice 9 wherever appropriate. Criminal
Investigation will be reserved for cases where HMRC needs to send a strong deterrent
message or where the conduct involved is such that only a criminal sanction is
appropriate.’8
Cases where a criminal investigation may be appropriate include;
•
•
•
•
•
•
•
•
•

Cases involving organised crime/criminal gangs, systematic frauds or large losses to
the revenue.
Where the individual concerned holds a ‘position of trust or responsibility.’
Where a tax evader deliberately conceals information or otherwise attempts to
deceive or corrupt, including where falsified or forged documents are used.
When, during a civil investigation, false statements or false documents are given.
Cases involving the breach of prohibitions and restrictions through importation or
exportation.
Cases involving money laundering, particularly where enablers are involved.
Cases where the tax evader has committed previous offences or there is repeated
noncompliance.
Cases involving unlawful or wrongful use of/dealings with HMRC documents, or
mistreatment of HMRC officials.
Cases where other criminal offences are involved.

5

Criminal Finances Act 2017, s49.
Crime and Courts Act 2013, s1.
7
Financial Services and Markets Act 2000, s1 as amended by Financial Services Act 2012, s6.
8
HM Revenue & Customs, ‘Guidance: HMRC Policy’ (23 December 2015),
www.gov.uk/government/publications/criminal-investigation/hmrc-criminal-investigation-policy, accessed
26 July 2018.
6
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•

Cases of VAT ‘Bogus’ registration repayment fraud or organised Tax Credit fraud.9
iv. Criminal and Civil Investigations

HMRC undertake civil investigations into suspected tax fraud using civil fraud investigation
procedures under Code of Practice 9 (COP9).10 COP9 enables tax evaders to make a full and
accurate disclosure of their noncompliance, pay the evaded tax and penalties due. In
return, HMRC agree not to bring a criminal prosecution against the individual concerned
HMRC have a range of criminal investigation powers. These include information powers,
i.e. the power to apply for production orders (orders requiring the production of
information), search powers, i.e. the power to apply for search warrants, to search suspects
and premises after arrest, and the power to make arrests. Most of these powers are
contained in the Police and Criminal Evidence Act 1984, yet HMRC also have access to
intrusive surveillance powers contained in the Regulation of Investigatory Powers Act 2000
and the Police Act 1997.
As noted above, after HMRC have conducted a criminal investigation, if they believe that
prosecution is an appropriate response it will pass the file to the CPS. In making their
decision as to whether to bring a prosecution, the CPS will apply the two tests contained in
the Code for Crown Prosecutors – the evidential test and the public interest test.
v. Tax Crime Extent and Trends
HMRC estimated the UK’s tax gap in 2016-17 to be £33 billion, which is 5.7% of total tax
liabilities.11 Breaking down this figure by type of behaviour, £5.4bn was lost to criminal
attacks (where ‘criminal gangs undertake co-ordinated and systematic attacks on the tax
system’), £5.3bn to legal interpretation (where HMRC and the taxpayer differ on their
interpretation and/or application of the law), £5.3bn to tax evasion, £3.4bn to nonpayment, £3.2bn to error and £3.2bn to the hidden economy (where HMRC is unaware of
an entire source, or some sources, of an individual’s income).12

9

Ibid.
HM Revenue & Customs, ‘Code of Practice 9: HM Revenue & Customs Investigations where we Suspect
Tax Fraud’ (HMRC, June 2014),
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/49480
8/COP9_06_14.pdf , accessed 26 July 2018.
11
HM Revenue & Customs, ‘Measuring tax gaps 2018 edition: Tax gap estimates for 2016-17’ (Official
Statistics, 14 June 2018) 3,
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/71574
2/HMRC-measuring-tax-gaps-2018.pdf, accessed 26 July 2018.
12
Ibid at p.11.
10
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HMRC has determined that criminals, individuals with complex tax affairs and small or
micro businesses are most likely to be associated with tax fraud.13 It calculates that
medium, small and micro businesses account for around half of the tax gap in the UK, yet
it is unknown how much of this figure relates to criminal behaviour.14 Wealthy individuals
and large businesses tend to pose less of a risk in relation to tax fraud or evasion, yet
present a risk to the tax base in regards to tax avoidance and legal
interpretation/disputes.15
vi. Statistical Data on Criminal Prosecutions and Sentencing
Historically, HMRC and its predecessor, the Inland Revenue,16 rarely sought criminal
penalties for tax evasion, preferring to seek the civil settlement of tax liabilities. This was
because its primary objective was to collect revenue, and it closely adhered to the view
that ‘prosecution is not an efficient way of recovering evaded tax.’17 Accordingly, between
the years 1991-96, the revenue collection authority only brought an average of 240
prosecutions annually for this offence.18 This trend continued into the new millennium;
during the entire period from 1998-2002, only 263 defendants were prosecuted for serious
tax fraud19 with, at its lowest point in 2001/2, a mere 30 individuals prosecuted for this
offence.20 By 2007, only two in a thousand cases of detected tax evasion were prosecuted
in the UK.21
In 2010, HMRC were tasked with increasing the number of prosecutions for tax evasion
offences. Specifically, HMRC were asked to increase the number of prosecutions from 165
individuals per year in 2010/11 to 1165 individuals in 2014/15,22 with the aim of sustaining
this level thereafter. HMRC have incrementally achieved this target, with 1288
prosecutions brought for tax offences in 2014/15.23 Of the 1288 prosecutions brought,
37.5% were brought in relation to VAT offences, 32.38% in relation to tobacco duty and

13
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22.2% concerned offences relating to income tax, national insurance contributions, capital
gains tax and inheritance tax.24
In regard to sentencing, out of the 1288 prosecutions brought in 2014/15, 32% resulted in
a custodial sentence, 16% resulted in a suspended sentence and 41% resulted in a noncustodial sentence.25 The average custodial sentence was 29 months, with a range of 1.5
months to 240 months imprisonment.26 Many of the most substantial sentences imposed
in the UK are for VAT fraud.27
See Annex 2 for list of sources providing contemporary statistical data on HMRC’s
performance in addressing tax crimes.
vii. Role and Liability of Enablers of Tax Crimes
Many of the tax evasion offences in the UK, as detailed in Annex 1, apply to the enablers of
tax offences, as well as the individuals who evade their tax liabilities. For instance, the UK
has several offences of being ‘knowingly concerned’ in the evasion of a specific type of tax
‘by that or any other person’.28 Here, the wording of the statute enables the prosecution of
anyone who had actual involvement in, and knowledge of the fraud, including those who
enable the offence.29 Similarly, the common law offences of cheating the public revenue
and conspiracy to defraud are extremely broad in scope, encompassing any act of cheating
or any agreement which has the intention of depriving or defrauding the revenue.30 In
addition, a professional enabler could be prosecuted for conspiring to commit an offence.31
Moreover, enablers may fall foul of tax related offences. For instance, an enabler may be
prosecuted for the offence of false accounting, if they assist in the evasion by destroying,
defacing, concealing or falsifying any account, record or document required for an
accounting purpose.32
Since 1993, the UK’s anti-money laundering (AML) legislation has prohibited the laundering
of the proceeds of all criminal offences, including tax evasion.33 In this respect, the UK
24
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included tax evasion as a predicate offence for money laundering purposes long before
there was any international obligation to do so.34 The UK’s current AML framework is
contained in the Proceeds of Crime Act (POCA) 2002, the Terrorism Act 2000 and the
Money Laundering Regulations 2017. The Proceeds of Crime Act creates three substantive
money laundering offences, namely, concealing, disguising, converting, transferring or
removing criminal property,35 entering into or becoming concerned in an arrangement
which he knows or suspects facilitates the acquisition, retention, use or control of criminal
property,36 and acquiring, using or having possession of criminal property.37 Property is
criminal property if it constitutes a person’s benefit from criminal conduct or it represents
such a benefit,38 with criminal conduct defined as conduct which constitutes an offence in
any part of the United Kingdom.39 There is also an offence of failing to disclose suspicions
of money laundering for those in the regulated sector.40 These offences may be used to
prosecute the enablers of tax offences.
Despite the existence of a plethora of criminal offences which prohibit the facilitation of
tax offences, the UK has been the subject of sustained criticism over the involvement of its
financial services industry and legal sector in facilitating tax offences. For instance, the
Panama Papers revealed that 1,924 UK-based individuals and companies assisted Mossack
Fonseca in establishing secretive offshore structures for its clients.41 The UK has also been
questioned over its relationship with, and responsibility for, offshore jurisdictions that have
been known to facilitate tax crimes.42
With this in mind, the UK government recently introduced new penalties for those who
enable offshore tax offences, including the evasion of income tax, capital gains tax and
34
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inheritance tax.43 Under this legislation, enablers face a penalty of 100% of the tax evaded
by their client or £3,000, whichever is greater.44 HMRC has also been given the power to
name and shame enablers by publishing their details, if the potential tax evaded exceeds
£25,000 or the enabler has received at least five penalties for enabling offshore tax evasion
within the past five years.45 The UK has also introduced a new corporate offence of failing
to prevent the facilitation of tax evasion,46 discussed in Section 1.9 below.
viii. Corporate Liability
The concept of corporate liability for criminal offences, including tax offences, exists in the
UK. However, there are a number of difficulties in attributing liability to corporate
offenders. The Ministry of Justice has highlighted these difficulties in a recent call for
evidence on corporate liability for economic crime.47
In the UK, to attribute liability to a corporate offender, it must be shown that the ‘directing
mind and will’ of the corporation possessed the requisite mens rea of the offence.48 The
directing mind and will of the company is said to be the ‘board of directors, the managing
director and perhaps other superior officers of a company’.49 This method of attributing
liability, known as the identification doctrine, may be suitable in the case of small
companies where the senior officers of a company are likely to be directly involved in its
day to day activities.50 However, the test has been regarded as unsuitable in the case of
large modern corporations, as the senior officers of the company can obscure their
involvement in financial crimes, for instance, by delegating acts to lower level employees.51
The concerns surrounding the application of the identification doctrine, coupled with the
UK’s inability to prosecute UK corporations at the centre of tax scandals, such as HSBC,
have led to the introduction of two new corporate offences of failure to prevent the
facilitation of UK and foreign tax evasion.52 The offences are based on the recent failure to
prevent bribery offence, enacted in the Bribery Act 2010,53 which has been successfully
43
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used to prosecute corporations.54 The new offences are strict liability offences (offences
which do not require mens rea to be proved), removing the need to invoke the
identification doctrine.
The new offences are committed when a person associated55 with a corporation56 commits
a UK tax evasion facilitation offence,57 or foreign tax evasion facilitation offence.58 When
the offence concerns the evasion of foreign taxes, the corporation or the offence must be
linked to the UK.59 For both offences, it is a defence for the corporation to show that it had
reasonable procedures in place to prevent the tax evasion facilitation offence,60 or that it
would be unreasonable for the corporation to have such prevention procedures in place.61
The offences entered into force on 30 September 2017. At the time of writing, there have
been no convictions for either offence.
ix. Pre-Trial Guilty Pleas and Deferred Prosecution Agreements
Pre-Trial Guilty Pleas
The ability of a defendant to plead guilty at an early stage in criminal proceedings and
thereby gain a reduction in his or her sentence, has long been a principle of Common Law,
the practice having existed for decades.62 The Royal Commission on Criminal Justice note,
The primary reason for the sentence discount is to encourage defendants who know
themselves to be guilty to plead accordingly and so enable the resources which would be
expended in a contested case to be saved. A subsidiary reason, applicable in some types of
cases, is to recognise that the defendant by pleading guilty has spared witnesses the
trauma of having to give evidence at court.63
Although formerly a matter of judicial discretion, sentence reductions for guilty pleas were
made a requirement when sentencing came to be governed by statute.64 The relevant
legislation now provides that when a court is determining what sentence to pass on an
54
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offender who has pleaded guilty to an offence, the court must take into account both, the
stage in the proceedings for the offence at which the offender indicated his intention to
plead guilty, and the circumstances in which this indication was given.65 Sentencing
guidelines provide that a sentence reduction of one third should be made where a guilty
plea is indicated at the first stage of criminal proceedings, a maximum reduction of one
quarter thereafter, and up to one tenth if the plea is given on the first day of trial.66 A
further reduction, or even no reduction at all, may be made if the plea is given after this
date.67
Some research has been conducted on public perceptions of sentence reductions for pretrial guilty pleas. In 2011, the Sentencing Council found that 29% of the public were
opposed to this practice, whereas 45% stated that they should be available in some cases
but not others.68 It is unclear whether this practice is considered to be acceptable in
relation to tax offences. On the one hand, the public thought that the most suitable
justification for this practice is to save victims from having to provide evidence in court.69
Thus, the lack of a direct victim in tax cases may mean that there is little justification for
sentence reductions to be granted. On the other hand, the Sentencing Council note, ‘For
serious offences, such as financial crimes, like large-scale fraud, that can carry significant
custodial sentences, but where a less ‘human’ element was immediately visible to
participants, there was considerably more support for discounts.’70
It is important to bear in mind that a limited number of tax evaders are prosecuted in the
UK. Therefore, the public debate tends to centre, not on the appropriate sentence, but
rather, on the acceptability of the decision as to whether or not to bring a criminal
prosecution at all. This will be explored in Section 1.11 below.
Deferred Prosecution Agreements
Deferred Prosecution Agreements (DPAs) were introduced in 2013,71 with the aim of
providing ‘prosecutors with an extra tool to tackle economic crime in England and Wales
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which currently too often goes without redress.’72 They enable corporations, partnerships
or unincorporated associations to enter into agreements with prosecutors to avoid
prosecution for a criminal offence. They do not apply to individuals73 and are at present
only used in cases of economic crime. They are currently available for all of the substantive
tax evasion and money laundering offences identified in Annex 1,74 including the new
corporate offence of failure to prevent the facilitation of tax evasion.75
x. ‘Sweetheart’ Sanctions
In the recent past, HMRC have faced accusations of agreeing ‘sweetheart’ deals or
sanctions with large multinational corporations. For instance, in 2011, HMRC was accused
of making sweetheart deals with corporations such as Google,76 Vodafone and Goldman
Sachs, after it was revealed that it had negotiated tax settlements with these companies
totalling millions of pounds.77 However, these settlements largely related to sums owed
following the resolution of differences over the interpretation and correct application of
tax law, as opposed to tax fraud or evasion.78 Further, despite criticisms of HMRC for its
lack of transparency,79 the National Audit Office (NAO) and the High Court have found such
deals to be both legal and reasonable.80
In regard to tax offences, HMRC have been accused of failing to prosecute individuals,
especially wealthy individuals, who commit tax offences. For instance, after the HSBC
Suisse tax evasion scandal, where over 1000 UK taxpayers were found to have evaded
taxes, only one prosecution was brought against an individual81 and no criminal charges or
72
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regulatory action was taken against the bank,82 despite evidence that its Swiss subsidiary
actively assisted its clients in evading taxes.83 The public criticism of the action taken by
HMRC in response the scandal resulted in a public inquiry, where HMRC officials were
questioned over their decisions.84
Following the public dismay over the lack of prosecutions, HMRC were tasked with
increasing the number of prosecutions for tax offences,85 with separate targets in relation
to wealthy individuals.86 However, since the imposition of prosecutorial targets, HMRC
have been criticised by the NAO for bringing primarily low value prosecutions to meet these
targets.87 This is reinforced by the finding of the Public Accounts Committee (PAC) that,
although HMRC have investigated 72 high net worth individuals for tax fraud since 2011,
only two were subject to a criminal investigation and only one high net worth individual
was prosecuted for this offence.88 Moreover, in the aftermath of the Panama Papers, 66
individuals have been the subject of civil and criminal investigations by HMRC for suspected
tax evasion.89 However, to date, not a single prosecution has been brought.90 Indeed,
between 2009 and 2016, there were only thirteen prosecutions involving offshore tax
evasion in the UK.91
xi. Challenges in Prosecuting Tax Crimes
This author has identified the following challenges in prosecuting tax crimes:
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HMRC’s role as a revenue collection authority.
One of HMRC’s objectives is to ‘bear down on avoidance and evasion’, yet this can come
into conflict with its other objective of ‘maximising revenues due’.92 As criminal
prosecutions are expensive and time consuming, HMRC’s policy states that criminal
investigations with a view to prosecution should only be pursued in the most egregious of
cases.93 It is questionable whether this level of prosecution achieves the requisite deterrent
effect.
This challenge may be viewed as a lack of law enforcement motivation to prosecute tax
offences. Although this has been tempered by the introduction of prosecutorial targets,94
HMRC’s traditional role and enforcement policy remain as an inhibitor to prosecuting tax
crimes.
It is unclear whether, politically, support would be found for increasing the number of
prosecutions without regard to the cost of such an endeavour. The aforementioned targets
were introduced in response to a contemporary public appetite to increase the use of the
criminal justice system in response to tax offences. Yet, these targets were limited in nature
and do not represent a complete sea change in the way tax crimes are addressed in the UK.
Proving the requisite mental state of the accused
In the UK, almost all tax offences require proof of dishonesty on the part of the taxpayer or
facilitator. This is a high burden for the prosecution to meet as evidence will need to be
introduced to demonstrate dishonesty. In addition, the legal test of dishonesty in the UK95
has been considered to cause difficulties in the prosecution of financial offences, such as
theft and fraud,96 and it has been suggested that this test may cause even greater problems
when applied to tax offences.97 This is because the test leaves the jury to decide whether
certain conduct will be considered dishonest according to the standards of ‘ordinary and
reasonable people’. This creates an element of uncertainty for prosecutors when making
decisions as to whether to bring prosecutions in light of the evidence available.98
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These difficulties have been recognised and rectified in part by the introduction of a new
strict liability offence for offshore tax evaders, although it is highly limited in scope.99
A related issue is that of attributing liability to corporations, which is discussed in Section
1.9 above.
Obtaining evidence
In the UK, one of the main barriers to prosecuting tax crimes, particularly those that are at
least partly committed offshore, is the evidence available. Here, in contrast to domestically
held funds, when wealth is held offshore, tax related information is not automatically
accessible to the tax authority. Unless the UK has an agreement with another state to
provide information and assistance in relation to tax matters, relevant information is
unlikely to be forthcoming.100 Jurisdictions, such as Switzerland, which have strong bank
secrecy laws and do not recognise tax evasion as a criminal offence,101 were at one time
highly unlikely to negotiate such agreements with the UK or any other jurisdiction. This
problem was recognised in the HSBC scandal, where HMRC noted that further evidence
was often needed to corroborate the evidence contained in the data leak and yet, such
evidence was unlikely to be provided by the bank or Swiss authorities.102
The position is starting to change with the development and diffusion of the OECD’s
Common Reporting Standard (CRS) and the UK is confident this development will provide
it with much needed evidence to combat tax crimes.103
xii. Legal Protection Afforded to Whistle-blowers Assisting in the Detection of Tax
Crimes
Whistle-blowers can be integral to the detection of tax crimes, as demonstrated by the
information provided by whistle-blowers in the HSBC and Panama Papers scandals. This
information has been utilised by authorities around the world, leading to civil and criminal
investigations into suspected tax offences. In the UK, legal protection is afforded to whistleblowers. This protection is provided by the Employment Rights Act 1996,104 which applies
to both the private and public sectors.105
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The statute provides that if a worker106 makes a ‘protected disclosure’, they have the right
not to be subjected to ‘any detriment by any act, or any deliberate failure to act, by his
employer’.107 They are also protected from unfair dismissal108 or redundancy resulting from
the protected disclosure if they are an employee.109 A disclosure relating to a tax offence
or tax noncompliance would qualify as a protected disclosure, as it would relate to ‘a
criminal offence [which] has been committed, is being committed or is likely to be
committed’110 and/or would concern an individual who ‘has failed, is failing or is likely to
fail to comply with any legal obligation to which he is subject’111 or would highlight that
such a matter ‘has been, is being or is likely to be deliberately concealed.’112 The disclosure
will be protected if it is made to the employer113 or to a prescribed person.114 HMRC are a
prescribed person for the purposes of the legislation, and disclosures to HMRC will be
protected if they relate to the administration of UK taxes, national insurance, the tax credits
systems, customs and border related functions and/or criminal investigations.115 A
disclosure made to the media will only be protected in exceptional circumstances.116
Whistle-blowers may also assist in the detection of maladministration or malfeasance on
behalf of law enforcement authorities. For instance, HMRC solicitor Osita Mba used the
Public Interest Disclosure Act 1988 to report to the NAO and parliamentary committees
that HMRC had made a sweetheart deal with Goldman Sachs, which he thought to be
illegal.117 However, there were serious concerns over HMRC’s handling of the disclosure.
This is because HMRC consequently decided to use intrusive surveillance powers to
examine the whistle-blower’s internet search history, emails, belongings, his phone records
and those of his wife.118 After inquiring into the matter, the PAC commented ‘We are
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deeply disappointed by HMRC’s handling of whistleblowers. We consider that HMRC’s use
of powers reserved for tackling serious criminals against Mr Osita Mba was indefensible.’119

6.2

Analysing Individual Cases: R v Shanly The Times, 5 July 2012 (Wood
Green Crown Court), United Kingdom

i. Facts of the Case
Overview
The case of R v Shanly The Times, 5 July 2012 (Wood Green Crown Court) arose out of the
events of the HSBC scandal, where in 2007 an IT worker, Hervé Falciani, stole thousands of
records of accounts from HSBC (Suisse) in Switzerland. In 2009, the French authorities
gained possession of the records. In 2010, the files were shared with authorities around
the world, including with the UK authorities, through international information exchange
channels. The records became known to the media in 2012.120
The files revealed that over 106,000 clients in 203 countries had accounts holding over
$118bn.121 7,000 UK clients were found to have secret bank accounts, which held a total of
$21.7bn.122 Of these 7,000 taxpayers, approximately 1,100 were found to have evaded
taxes and around 500 were investigated for serious tax fraud.123 However, Michael Shanly,
the defendant in this case, is the only individual who was prosecuted and convicted for this
offence in the UK. Michael Shanly is a property developer, with a fortune of around £160
million.124
Michael Shanly was prosecuted on 4th July 2012 at Wood Green Crown Court for the
offence of cheating the public revenue. Shanly was charged with this offence because of
his undeclared Swiss bank account, which was originally opened in the 1980s, via the Trade
Development Bank’s London Branch, then transferred to different banks before being
finally held with the Swiss branch of HSBC. Over £800,000 was held in the account and
Shanly was originally accused of owning the total sum. However, evidence was introduced
to demonstrate that the money was placed in the account by Shanly’s mother to support
Shanly’s brother Richard, who later died in 1997. Therefore, the money in the account
belonged not to Shanly but to his mother, who also died in 2004. In 2008, the money was
119
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transferred to a children’s charity. However, HMRC found that Shanly should have paid
inheritance tax on the money held in the account when his mother died. Russell-Cooke,
who were instructed by Mr Shanly, note;
As a result of the investigation by HMRC Mr Shanly accepted that he did have an obligation,
as administrator of his mother's estate, to include the capital sum and accrued interest, in
her Estate. Furthermore, as administrator he ought to have made a separate tax return in
his capacity as administrator to account for the interest accrued in the account until such
time as the money was distributed from the estate to the beneficiaries.125
The judge said that Shanly knew the money should have been disclosed to HMRC when he
gave it to charity but did not do so. The inheritance tax he evaded amounted to
£430,000.126 Shanly pleaded guilty to the offence. A custodial sentence was not regarded
as appropriate but was ordered to pay £469,444 in fines and costs, after having paid
£387,103 to HMRC voluntarily; a total of £856,547.127
The Law
Michael Shanly was prosecuted for the common law offence of cheating the public
revenue. This offence has been expressly preserved by statute.128 The elements of the
offence were described in the case of R v Less,129
The common law offence of cheating the Public Revenue does not necessarily require a
false representation either by words or conduct. Cheating can include any form of
fraudulent conduct which results in diverting money from the Revenue and in depriving
the Revenue of the money to which it is entitled. It has, of course, to be fraudulent conduct.
That is to say, deliberate, dishonest conduct by the defendant to prejudice, or take the risk
of prejudicing, the Revenue's right to the tax in question knowing that he has no right to
do so.’130
For the offence to be made out, it must be shown that there was an act or omission which
resulted in the Revenue receiving less money than it was entitled to.131 It must also be
shown that the defendant acted dishonestly. In attempting to determine dishonesty, the
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two-stage test laid down in the case of R v Ghosh was applied.132 Here, the jury must ask
itself;
1)
Was the defendant’s conduct dishonest according to the ordinary standards of
reasonable and honest people?
2)
If it was so dishonest, did the defendant himself realise that what he was doing was
by those standards dishonest?133
The Ghosh test was later replaced in the case of Ivey v Genting Casinos Ltd t/a Crockfords.134
However, the Ghosh test applied at the time Michael Shanly was prosecuted for this
offence.
ii. Involvement of third parties
Enablers
No individuals or legal persons were prosecuted for assisting Shanly in evading inheritance
tax. There are no reports of evidence demonstrating a direct link between Shanly’s evasion
and the actions of professional enablers. However, there is significant evidence of criminal
activity by HSBC employees during this period.
There are clear indications that HSBC staff were aware of tax evasion by their clients. For
instance, a note written by an HSBC employee about an Irish Businessman stated, ‘His preoccupation is with the risk of disclosure to the Irish authorities. Once again I endeavoured
to reassure him that there is no risk of that happening.’135 Similarly, there is evidence that
HSBC was told by the director of an English Premier League football club that his account
was not disclosed to the UK authorities.136 There are also reports of HSBC employees
encouraging or assisting with the concealment of the ownership of funds. For example, the
bank permitted individuals to withdraw large sums in cash,137 and provided anonymous
credit cards to wealthy individuals to access their funds.138
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Whistle-blowers
The revelations contained in the HSBC scandal were only brought to light because of a
whistle-blower, Hervé Falciani, who stole thousands of records of accounts from HSBC
(Suisse) in Switzerland in his role as an IT worker. Mr Falciani was employed by HSBC to
improve systems for the protection of personal data,139 and from 2006, he began to collect
data on the bank’s customers. In December 2008, he was detained and questioned by Swiss
authorities, before being released with orders to return promptly the next day. However,
Falciani did not return and instead fled to France where he gave five discs of information
to the French authorities. In turn, the French authorities shared this information with other
law enforcement authorities, including those in the UK.
iii. Cross National Dimension of Case
There is clearly a cross national dimension to this case – the data leak revealed that the
bank had over 106,000 clients in 203 countries, many of whom were evading tax.140
Following the revelations, law enforcement authorities around the world commenced
investigations into their citizens named in the leak and the bank itself.
The leak also demonstrated the role of secrecy jurisdictions in facilitating offshore tax
evasion. At a basic level, the information was not revealed to authorities until provided by
a whistle-blower, due to Switzerland’s strict bank secrecy laws coupled with their
classification of tax evasion as an administrative as opposed to a criminal offence.141 In
addition, the law enforcement authorities’ responses to the leak revealed some of the
difficulties inherent in gaining information from such jurisdictions. For instance,
considering the lack of prosecutions in the UK, HMRC blamed in part the stolen and
incomplete nature of the evidence available and the inability to secure further information
from the bank or Swiss authorities; ‘we were clear that we were dealing with incomplete
and dirty data and an organisation that was unlikely to proffer us any more information.’142
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iv. Criminal Investigation and Court Proceedings
Evidence
In 2005, HMRC opened a civil investigation on suspicion of serious tax fraud (using COP9),
into Mr Shanly and his companies’ tax affairs. After the investigation, Mr Shanly agreed to
pay £1.5 million in taxes and the investigation was closed in 2008. At the time of the
investigation, Mr Shanly did not disclose the Swiss bank account. He stated that this was
because he and his partner were going through difficult adoption proceedings at that time
and so he was preoccupied.143 Therefore, part of the evidence that would have been
produced in this case consisted of Mr Shanly’s false statements in the COP9 civil
investigation of fraud. These statements would have been influential in, not only the
decision to prosecute Mr Shanly,144 but also, in establishing the act or omission constituting
the offence and in demonstrating Mr Shanly’s dishonesty as a crucial element of the
offence (that is, if he had not admitted to it). This is confirmed by Jennie Granger, then
Director General for Enforcement and Compliance at HMRC, who noted;
That particular prosecution involved our discovering from the data that an earlier voluntary
disclosure had not been full. They were prosecuted on that basis. I want to make it clear to
the Committee that where there has been a settlement either on the basis of the special
investigation people investigating this, or by inquiry, we require assurance back, as part of
that process, that there has been either full and true disclosure or confirmation that there
is nothing owed. That means that, if there is a false statement, it is a much simpler
prosecution to do. If you like, there is a double jeopardy here. If people have lied to us
during this process, it opens a much simpler route to prosecution.145
Other evidence would have been the data contained in the Falciani list, which
demonstrated the existence of the Swiss bank account owned by Mr Shanly. In many cases,
there were concerns over using this evidence due to its illicit origins as stolen data.
Jonathan Fisher QC notes that a taxpayer could argue that the stolen evidence should not
be admitted because of the way in which it was obtained or that the prosecution should
not continue as there would be an abuse of process.146 In addition, Fisher notes that this
data is often useless without a corresponding explanation from the taxpayer, as in many
cases the data would not provide evidence of the source of assets or any evidence of
dishonesty on the part of the taxpayer.147 This is confirmed by Jennie Granger, who stated
143
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that HMRC needed corroborating evidence to support the stolen evidence, yet, HMRC
could not obtain further evidence from the taxpayers themselves, the bank or law
enforcement authorities which operated in the secrecy jurisdiction.148
Therefore, an interesting aspect of this case is Mr Shanly’s cooperation with the authorities
and his decision to plead guilty to the offence. Accordingly, no issues arose for the
prosecution in relation to relying on stolen evidence, as this was unchallenged by Mr Shanly
who, along with pleading guilty to the offence, additionally provided a full explanation of
why the account was held and the source of the funds held therein. In addition, there were
no issues in relation to proving his dishonesty – he admitted the offence, presumably
influenced by the inference that would be made about his honesty from his previous
nondisclosure.
Timeline
Early 1980s – Account created
Date unclear – Michael Shanly’s mother deposited money into the account
2004 – Michael Shanly’s mother died
2005 – HMRC conduct a civil investigation into Michael Shanly’s affairs and those of his
business
2008 – Investigation closed. Michael Shanly paid £1.5million in tax owed
Late 2009 – HMRC began to speak to the French authorities about obtaining the Falciani
data
February 2010 – HMRC formally requested the data from the French authorities
April 2010 – HMRC received the data.
HMRC conduct a criminal investigation into Michael Shanly’s tax affairs
File passed to CPS
CPS decide to prosecute
4 July 2012 – Michael Shanly convicted at Wood Green Crown Court
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v. Public Discourse
This case attracted significant attention in the media, with a particular spotlight on the lack
of prosecutions brought by HMRC as a result of the revelations. HMRC face sustained public
criticism over the lack of prosecutions brought and the lack of enforcement action taken
against the bank. HMRC officials were questioned over their actions as part of a public
inquiry into the matter. During the course of those hearings, HMRC were routinely
criticised by members of the PAC for their focus on recovering tax, as opposed to taking
measures which achieve a stronger deterrent effect.149
Accordingly, as the one prosecution brought as a result of the scandal, the case of R v Shanly
was widely publicised in the media.
Ground Level Operations
This case demonstrates, not only how HMRC work with other law enforcement authorities
in the UK, but also, how they cooperate with their international counterparts. This is
because the data was initially obtained through information sharing channels with the
French authorities. The HSBC scandal highlighted inefficiencies in the operation of this
mechanism, including the speed at which the data was obtained through this route, the
quality of the data and apparent restrictions on its use.150
The case also demonstrates how HMRC are not the only law enforcement authorities
tasked with addressing tax crimes. Although HMRC are responsible for investigating tax
crimes, they are not responsible for making prosecutorial decisions. As a result of the HSBC
scandal, HMRC had referred three cases to the CPS for prosecution, yet the CPS felt that R
v Shanly was the only case in which the evidence was strong enough to mount a
prosecution.151

6.3

Critical Analysis and Assessment

This case is an example of one of very few prosecutions for tax evasion in the UK. HMRC’s
traditional and key objective is to collect revenue and this, alongside the often-prohibitive
costs of prosecution, means that tax evasion is addressed without using the criminal justice
system. Indeed, HMRC’s policy states that criminal investigation with a view to prosecution
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will be reserved for cases where ‘the conduct involved is such that only a criminal sanction
is appropriate.’152 This case was clearly considered to fit within this description.
This case does not concern the most commonly prosecuted offences in the UK, nor those
with the longest sentences, i.e. offences concerning the evasion of indirect taxes. However,
the case is a typical example of how direct tax offences are addressed in the UK. This is
because Mr Shanly was initially given a chance to give a full and accurate disclosure of his
non-compliance, pay the tax owed and any penalties due, and thereby avoid criminal
prosecution. It was only after the data in the HSBC scandal demonstrated he had not made
a full disclosure in the first instance, that Mr Shanly was prosecuted for a tax offence. It is
precisely these facts which also enabled many of the difficulties commonly encountered in
prosecuting tax offences in the UK to be circumvented in this case – Mr Shanly’s previous
false disclosure constituted additional evidence which could aid in proving the elements of
the offence, including his state of mind.
Although Mr Shanly evaded a substantial sum of money, the true effects of this case and
the revelations in a wider sense lie, not in their economic effect, but in their effect on public
perceptions of how tax crimes are addressed in the UK. To a vast proportion of the general
public, the scandal demonstrated how those who hide significant wealth offshore can reach
settlements with the tax authority in the UK and thereby avoid criminal prosecution and
sentence. The government has tried to remedy this perception with the imposition of
prosecutorial targets.

152

HM Revenue & Customs, ‘Guidance: HMRC Policy’ (23 December 2015),
www.gov.uk/government/publications/criminal-investigation/hmrc-criminal-investigation-policy, accessed
26 July 2018.

96

PROTAX

7. Spain
7.1

Introduction

Spain (España) is officially referred to as the Kingdom of Spain (Reino de España). The
country is in southwestern Europe, and on the Iberian Peninsula with a population of about
46 million occupying 504,645 km2 land area. To the north and northeast, it is boarded by
France, Andorra, and the Bay of Biscay; to the south and east, it is boarded by the
Mediterranean Sea except for a small land boundary with Gibraltar, and to the west and
northwest by Portugal and the Atlantic Ocean. Its governance system is based on
parliamentary monarchy. The legal system is based on civil law, founded on historic roman
law.
It is the 14th largest economy in the world. It has been a member of the European Union
(EU) since 1 January 1986. Spain is one of the biggest economies in EU. But the country’s
economy continues to face challenges, one of which is relatively low-level contribution of
taxes to GDP even though the country’s economy has been experiencing some modicum
of growth since its five-year recession ended in 2013. Tax evasion is one of the rooted
problems that hinder efforts of tax authorities to mobilise the needed revenue from taxes.
Tax authorities, Legislators and Law Enforcement Agencies (LEAs) compete for space to
overcome the complex strategies deployed by taxpayers that avoid or evade payment of
taxes due them.1
The case study has been carefully selected from amongst the most popular tax crimes in
Spain. Brought to limelight by the ‘Football Leaks’,2 the case has become one of the recent
and most egregious tax evasion cases in Spanish sporting history. It involves the famously
highly talented Argentine footballer, Mr. Constantino Geronimo (also known as, Lionel
Messi) and his father, Mr. Marcos Benjamin (also known as Jorge Messi) who, at the Spain’s
Supreme Court in 2017, appealed against the 5th July 2016 judgement issued by the
Provincial Court of Barcelona (Audiencia Provincial de Barcelona) that convicted them for
defrauding the public treasury of three years’ tax debt amounting to a total of over €4.1
million incurred in the years 2007, 2008 and 2009. Mr. Constantino Geronimo and Mr.
Marcos Benjamin lost the appeal.
This case throws up the need to find solutions for the lingering deficits in the Spanish legal
framework with respect to clarity in identifying, understanding and addressing tax crimes
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especially involving high profile sports’ personalities that operate multi-jurisdictionally. The
case would be a useful tool for exploring, analysing and comparing its legal imperatives,
including role of enablers, with applicable legal provisions in other states of the European
Union (EU).

7.2

General Context Factors Shaping the Legal and Administrative
System in Spain

i. What is considered as tax crime, where and how is it defined in national law?
Tax crime is one of the prominent financial crimes in any flourishing shadow economy. It is
not only concealed by its agents in the shadow economy but also efforts are made by its
expert or professional enablers in the formal economy to perpetuate activities of its agents
unnoticed.
The smarter tax authorities become in designing strategies to combat tax crime, the more
likely criminals would increase their sophistication in earning and concealing huge amount
of money from tax crimes such as tax fraud, tax evasion and, to some extent, money
laundering. Like most financial crimes, tax crimes are not only predisposed to infringe upon
both national and international laws but also, in combating same, their multifaceted
orientation often requires the involvement of different agencies of government in
collaboration with private institutions. Thus, to prevent, detect, investigate, and prosecute
tax offences as well as convict offenders of tax laws and recover proceeds from the crime,
multifaceted and inter-agency approach is absolutely necessary.
Tax crime having been ‘intrinsically linked to other financial crimes’, tax law is often
unavoidably bedevilled with the convenient excuse from criminals who have committed
other crimes to bolt away with their crime proceeds because of the fear of being caught by
Law Enforcement Agencies (LEAs) if they bring themselves to comply with the tax law. In
this case, the failure to report their income and the illicit activities they carried out to earn
the income, all the more, would have made the criminals to commit double crimes. At the
same time, another way criminals in the shadow economy may use tax as an instrument to
conceal their crimes is by over-reporting their earnings through which they can launder
their crime proceeds through the money laundering stages of ‘placement, layering and
integration’3. In Spanish legal system, this is defined as “acts involving the processing of
proceeds of crime to conceal their illegal origin and bring them back into the legal
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economy”.4 These machinations used by criminals to commit tax crime through money
laundering are undoubtedly complex.5 In fact, in its 2012 recommendation (as updated),
Financial Action Task Force (FATF) did clearly recognise the links between tax crimes and
money laundering since it added “tax crimes to the list of designated predicate offences
for money laundering purposes”.
Conversely, regardless of criminal strategies against tax law, taxation is often used by LEAs
to combat organised crime. The remark below made by the former Australian
Commissioner of Taxation, Michael D'Ascenzo, in 2011 could not, therefore, be more
poignant, thus; “Taxation is a logical weapon to use against organised crime. While those
at the top of the criminal hierarchy can distance themselves from the crime, as long as they
are committing these crimes for a profit, they cannot distance themselves from the money”.
There have been calls to unpack the nature, scope and corresponding remedies of tax
crime. For instance, OECD has been urging states “to do more to tackle international tax
crime”, to which UK, Canada, Australia, USA and Netherlands6 have already responded by
forming J5 to ‘collaborate in tackling international tax crime, money laundering and threats
posed by cryptocurrencies and cybercrime’. According to the Director of HM Revenue and
Customs’ Fraud Investigation Service, Simon York, “Tax crime and money laundering are
becoming increasingly global and sophisticated”7. Countries are, therefore, expected to
continually collaborate ‘with international partners to tackle the threats posed by this
sophistication of tax crime’.8
ii. Uniform Legal Definition of Tax Crime?
So, given its sophistication, what really is a tax crime? Scholars such as Panayi, and Turksen
accentuate the challenge of finding a ‘unified definition’9 of tax crime in the inconsistencies
of its variants even as used by the Court of Justice of the European Union (CJEU) including
4
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the use of “‘abuse’, ‘evasion’, ‘avoidance’ and ‘fraud’ interchangeably in the tax case law”10.
Panayi has averred that the lack of reasonable common ground is equally harnessed by the
‘linguistic discrepancies associated with the translation of the Court’s judgements’. The
meanings attached to these terms also tend to differ from one country to the other or there
is lack of clarity between the perimeters of these terms being assigned to tax crime in these
jurisdictions.11 For example, even though considered by many scholars and jurisdictions as
a tax crime, tax evasion has been treated as part of the main tax concepts that generate
controversies. Turksen avers that “[t]here is no unified definition of tax evasion across the
EU”. He further underscores that there is significant variation in the laws enacted to
combat tax crime in the Union.12 For Panayi, what has been resonating more in the
similarities of these disputations does have more to do with what transactions are
considered ‘legitimate planning of taxes’ and which ones are regarded as ‘illegitimate tax
avoidance’.
Thus, a survey through various jurisdictions and publications does present a rather varied
understanding of what tax crime is. Generally, tax evasion, tax fraud and tax abuse are
considered by many states as a crime while tax avoidance is not, in most cases, unless
abused. In fact, for Spain, tax avoidance is taken to be “a legal act - unless deemed illegal
by the tax authorities or, ultimately, by the courts - of using tax regimes to one's own
advantage to reduce one's tax burden”.13
Tax avoidance is referred to as the conduct of making attempts to minimize the payment
of stipulated taxes by legitimately employing appropriate procedure and methods
accepted or not excluded in the tax law. These methods could assume the form of
taxpayers avoiding certain tax burdens by ensuring that all legitimate deductions are taken
legitimately and that schemes such as ‘employee retirement plans’ are set up to shelter
‘income from taxes’ within the bounds of the tax law. Instances where taxes can be avoided
include the following: tax deductions legitimately taken “to minimize business expenses”
that go to bring down the tax bill of the business; in the USA, a ‘deferral plan such as an
IRA, SEP-IRA, or 401(k) plan’ can be set up to delay taxes until a later date’; tax credits can
be taken “for spending money for legitimate purposes, like taking a Work Opportunity Tax
Credit for hiring workers in [a] business”.14
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More often than not, taxpayers are able to legitimately avoid paying taxes by exploring,
identifying and making use of a tax loophole in the tax law. Tax loophole primarily refers to
a "technicality that allows a person or business to avoid the scope of a [tax] law or
restriction without directly violating the [said] law”.15 What this implies is that taxpayers
can employ appropriate legal methods to change or twist their financial standing so much
that they are able to reduce the ‘amount of income tax they owe’ from this act. They
achieve this, largely, by “claiming the permissible deductions and credits” from the tax
authorities.16
Of course, without expert or professional enablers such as tax accountants, tax lawyers and
so on, it is all the more difficult for most taxpayers to avoid taxes using the tax loopholes.
It is, therefore, a fertile fishing spot for negative tax enablers. Arguably, some legislators
have been accused that they sometimes deliberately leave these tax loopholes. Some
merits are to this allegation because there could be positive obligations on some law
makers to, at a point in time, allow some loopholes in the tax legislation in order to
integrate some flexibility to bring in more willing-to-pay individuals and businesses. An
instance is given of “accelerated depreciation”. In fact, there are instances where tax
avoidance is encouraged by policy imperatives of the state. On the other hand, the
allegation, so made, could also have negative connotation, in the sense that some
lawmakers may be successfully lobbied by established tax avoiding schemes to
intentionally allow for the existence of certain tax loopholes in the law through legal and
corrupt engagements thereof. This may, apparently, be morally contestable.17
In avoiding tax payment, taxpayers and their professional enablers, principally, have to
abreast themselves of the grey areas in the tax law – and then exploit. In doing so, they are
more particular about the letter but not necessarily the spirit of the tax law. Jurisdictions
such as UK have spotted out abuses in tax avoidance, as legally allowed. So the HR Revenue
and Customs (HMRC) have designed anti-abuse of tax avoidance rules to curtail the
pervasiveness of this practice of abuse which is regarded as illegal.18 HMRC cites instances
that identify with tax evasion in the UK, including: failure to inform the tax authority about
the tax that is owed on income such as ‘business profits’, failure to issue out tax receipts
that aim at ensuring that the income of the firm is kept “off the books”; secretly keeping
“money, shares or other assets in an offshore bank account (‘offshore tax evasion’)”. HMRC
obliges members of the public that get wind of these incidents or any such instances of tax
15
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avoidance they may encounter to dutifully report them to the HMRC.19 This confrontation
by the UK government could result in a ‘legislative overkill’ which is a legislation that has
been enacted to curtail tax loophole abuses but could result in burdening taxpayers with
stricter rules beyond what would have been reasonably expected to prevent, minimize or
stop the established abuses of the law.20 Tax abuse is seen as the bridge between tax
avoidance and tax evasion. It appears to be a contentious one in which there are deep
divisions in its classification as a tax crime.21
So, almost too complicated to notice without expert involvement, sometimes, abuses of
tax avoidance loopholes could all too easily fall into the realm of tax evasion which could
attract penal response from LEAs and tax authorities. Most of the jurisdictions in the EU
don’t regard tax avoidance as a crime. But instances where avoidance appears to or is
proven to be abused, then countries such as Spain and UK subject it to criminal
prosecutions. Tax evasion refers to the application of illegal methods and processes to
avoid paying taxes. Some of these illegal avoidance methods include but not limited to:
•
•
•

Underreporting of income,
Complete failure to report any income to tax authorities, and
Conduct of similar nature which may be deemed to be intentional means to illegally
avoid paying taxes due a taxpayer.

In Spain, tax evasion is characterised by “an illegal act of evading taxes by concealing
income, earned either legally or illegally, from detection and collection by the tax
authorities”.22 The objective element of tax evasion as tax crime in Spain is when the
taxpayer aims at defrauding “the state, community, regional and local tax authorities,
evading the payment of taxes, amounts which were withheld or which should have been
withheld [for] tax payments, irregularly receiving rebates or enjoying tax benefits in the
same way, provided that the sum of the defrauded payment, the unpaid sum of retentions
or payments or of rebates or tax benefits irregularly obtained or enjoyed are in excess of
€120,000”.23 As a tax infringement, the objective element of tax evasion in Spain is
anchored on the “Intentional or unintentional act or omission of any degree of negligence

19

Gov.uk, ‘Report tax evasion’ (12 July 2018), www.gov.uk/report-an-unregistered-trader-or-business,
accessed 13 July 2018.
20
Murray, ‘What Is the Difference Between Tax Avoidance and Tax Evasion? How to Avoid Tax Fraud
Charges’ (13 July 2018), www.thebalancesmb.com/tax-avoidance-vs-evasion-397671, accessed 14 July
2018.
21
See Panayi, European Union Corporate Tax Law (Cambridge Tax Law Series, Cambridge University Press
2013).
22
Art. 305 and 305 bis [Organic Law No. 1/2015 of March 30, 2015, amending Organic Law No. 10/1995 of
November 23, 1995, of the Criminal Code].
23
Art. 305 and 305 bis [Spanish 2015 Criminal Code].

102

PROTAX
that is categorised and sanctioned as such in this or another law”.24 The mental element
in determining tax evasion as a crime, therefore, has two test parameters: thus, the intent
of the taxpayer and any omission by the taxpayer.25
In jurisdictions where this conduct is deemed a crime such as Spain, those found guilty
usually attract fine or imprisonment or both.26 According to Art. 183 of General Taxation
Law in Spain (Ley General Tributaria) [“LGT”], tax infractions are grouped into ‘minor,
serious and very serious’ which attract proportionate punishments. Anyone found guilty of
tax evasion, per Art. 305 of 2015 Spanish criminal code amending 1995 criminal code, “shall
be punished with a prison sentence of between one and five years and a fine of up to six
times the aforesaid amount, unless his tax situation has been brought into compliance with
the terms of section 4 of this article” including full acknowledgement and payment of tax
liability by the taxpayer prior to notification of investigative proceedings, before any charge
is filed against them or being made ‘formally aware of the commencement of proceedings’
by the tax authorities.27
On a balance of reasonable proportion, despite the fact that evasion of taxes is often
engineered by intentional or wilful conduct, there may be instances where LEAs may
minimise the maximum sanctions if it is found that the perpetrator may have been unaware
of the illegality of the strategies executed to evade the taxes or may have quickly retraced
their steps in the path of wrongful conduct. So, in Spain, when the compliance criteria are
met by the taxpayer under section 4 of Art. 305 of the penal code, these shall protect the
taxpayer from “being prosecuted for possible accounting irregularities or other
documentary misrepresentations which, exclusively in relation to the tax liability in
question, [the taxpayer] may have committed prior to bringing [their] tax situation into
compliance”.28
Even though those that pay income taxes appear to dominate the practice of tax evasion,
Tax evasion is most commonly thought of in relation to income taxes. But since tax evasion
is the illegal act or practice of failing to pay taxes which are owed, every tax owed by
businesses including employment tax, sales and excise taxes, are also sometimes prone to
being evaded by enterprises.
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Effectively, because fraud is referred to as ‘an act of deception or misrepresentation’ of
something, part of what tax evasion does is exactly fraud and that's what someone evading
taxes does – thus, deceiving tax authorities through misrepresentation of their tax
situation. The following tenets exemplify the existence of tax fraud: “claiming false
deductions; claiming personal expenses as business expenses; using a false social security
number; and not reporting income”29. In this regard, evidence of tax fraud against
individual taxpayer can be adduced if the individual taxpayer is caught to have been
involved in the:
•
•
•
•
•

Preparation and filing of a false tax return,
Intentional failure to file their income tax return,
Deliberate failure to report all the income they have received,
Misrepresentation of situational facts with the intent of falsifying to ‘claim tax
deductions or tax credits’,
Intentional failure to pay their tax debt.

With respect to business entities, evidence of tax fraud finds favour in the following facts;
thus, when a business:
•
•
•
•
•

Wilfully ‘fail to file its payroll tax reports’,
Intentionally refuses “to report some or all of the cash payments [it has] made to
employees”,
Hires “an outside payroll service that doesn't turn over funds” to the tax authority,
‘Fails to withhold income tax or such other taxes from employee earnings or paychecks’ within the tax year,
‘Fails to report and pay any payroll taxes that have been withheld to the tax
authorities.30

Thus, all these instances characterise elements of tax evasion for both individuals and
businesses. They strongly identify with the Spanish tax law since Art. 305 bis of the Spanish
criminal code 2015 repeatedly situates tax evasion as a fraudulent conduct.
As an individual taxpayer, in order not to be implicated in tax evasion where fines, interests,
imprisonment and such other penalties are held sway in court, it is significant to escape the
temptation to engage in tax evasion. One way is by knowing and respecting the
requirements for keeping records on tax deductions. As businesses, it is important to
understand and respect the requirements such as regarding ‘payroll tax reporting and
payment’. Ultimately, to be extra sure, tax evasion can be avoided by individual taxpayer
29
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or business through the engagement of the services of “a competent, honest tax expert”.
But everything starts with the taxpayer being aware and honest, in the first place.31
Therefore, in defining tax crime, a combination of factors that define tax evasion, fraud and
abuse are expected to be manifestly featured. Obviously, as defined by the Spanish tax law,
these three elements including money laundering are defining features of tax crime.32 In
the same vein, the New Zealand Tax Office observes that when people abuse the tax system
through intentional avoidance in the payment or claim of money they in no way have any
entitlement to, they simply are engaged in committing tax crime. What perpetrators do,
in this regard, is to be deliberate and intentional in abusing the tax system in order to
financially benefit from this conduct.33 South African Revenue Service (SARS) gives a
rendition of tax crime that resonates with many positions on tax crime. Essentially, tax
crime defines a situation where taxpayers have not declared their taxable income with the
intention of dodging or evading the payment of the required tax on the said income. It also
characterises a situation where taxpayers do present false information on the expenses in
order to decrease their current tax payment due or so as to secure ‘undue refund’ from tax
authorities regarding the tax already paid. An instance of this kind of attitude of
presentation is that some taxpayers sometimes present false information regarding “their
business mileage, business expenses or even medical contributions”.34
What would also qualify as a tax crime, in SARS’s estimation, is where some taxpayers flatly
refuse to ‘submit their tax return to the tax authority’. This also applies to a situation where
taxpayers have not been honest in responding to questions of tax authorities. Also, there
are instances where employees’ tax deductions have not been remitted to the tax
authority; this would constitute a tax crime. In addition, both registered and nonregistered VAT vendors do not sometimes remit to tax authorities the proceeds of VAT so
charged the customers. What is more, fraudulent invoices are sometimes submitted by
some companies with the intention of paying “less tax or obtain undue (fraudulent) refunds
[from] (Income Tax and VAT)”. Furthermore, for the purposes of evading the payment of
taxes due them, some individuals refuse to register with the tax authorities. Last but not
the least, some people sometimes make calculated attempts to evade tax payment and so
their tax returns are not submitted “as and when required”.35
Tax crime defined as characteristic emblem of abusing, evading, defrauding and laundering,
Spanish law in itself appears to have diverse connotations of tax crime which may be
31
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subject to internal contradictions as interpreted by Public Prosecutor’s Office (Ministerio
Fiscal), the courts and the tax office as they are confronted with different dimensions of
infractions ranging from what the law generally describes as ‘mild, serious to very serious’.
In the EU, similar contention or challenging scenario about the ‘unified definition’ of tax
crime exists. Both within Spain and particularly with respect to EU-wide situation, there is
largely an ‘inconsistent approach’ to defining and combating tax crime.36 For instance,
scholars such as Turksen,37 and Panayi,38 have rendered in their observation that, across
many jurisdictions, there is no unanimity in defining tax crimes such as tax evasion.
However, tax evasion, tax abuse, tax fraud and money laundering are pillars upon which
both differences and similarities of defining tax crime appear to vacillate.
iii. Any grey areas, gaps and loopholes not properly addressed by legal provisions?
As indicated earlier, Spain lags behind most of its EU counterparts when it comes to
revenue that is mobilised from taxes, especially with Personal Income Tax (IRPF) which is
about 2% behind most of its EU counterparts in terms of contribution to GDP. One might
be persuaded to ask, what about the tax architecture itself, in terms of its efficiency and
effectiveness in the manner consistent with best international practice or that which
situates well within the local context of Spain? Instructively, seen that the architecture is
in want, what are the causal elements that formulate essential gaps in the Spanish tax
system? We earlier reasoned about the attribution given to the historic low tax morale39,
political and or institutional weaknesses and leakages, and economic growth constraints
and so on to highlight how these, fundamentally, appear to be strongly connected with
comparatively low but gradually increased tax mobilisation performance in Spain since the
late 1970s to date. These elements appear to be so fundamental that their persistence
could well be part of the reasons why some of the strategies of the Spanish government
are not yielding the desired results. For instance, the generous exemptions in taxes and
other tax incentives together with institutionalisation of stringent enforcement,
compliance and punitive measures that altogether seeks to increase tax revenue
generation has not, as the figures have shown, resulted in appreciable increase in tax
revenues. They remain lingering grey areas that need rigorous rethinking.
Some scholars are of the view that ‘the generous tax exemptions, deductions, rebates and
pervasive fraud in Spain’ are indeed important grey areas of concern that have been
inimical to higher growth in tax revenues. José Ignacio Conde-Ruiz, a professor of
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‘Fundamentals of Economic Analysis at the Complutense University of Madrid’, has
observed that the marginal tax rates40 of EU and Spain are similar. However, effective tax
rates41 in Spain are rather too low due to “loopholes in the system”. He has averred that
the deductions in Spain’s tax system do “interrupt the progressive nature of income tax,
benefiting the well-off.”42
The links between political patronage and tax reforms have not painted a good picture too.
José Félix Sanz with Funcas (think-tank) indicates that instead of reforming based on
prudent technical reasons, “successive income tax reforms” have been based on “electoral
reasons”. Some politicians in Spain have, thus, largely involved in tax reforms that engage
or attract their parochial interest – just so much to appeal to the critical constituents of the
political system. For instance, tax policy and law makers permit a situation where the very
rich taxpayers can transfer their income to companies in a way their tax burdens can be
reduced. Meanwhile those that are ‘less-wealthy’ are made to pay less or no taxes at all
since “the starting rate is too high” and well above their threshold to pay. Conversely, the
taxpayers that fall under the middle-income bracket are made to bear much of the tax
burden. They are sometimes almost overburdened at the expense of the very rich and the
less-wealthy in society. This does not appear to be reasonable care for tax fairness and tax
performance.
Another grey area explored by José is the system in Spain called the “módulos” or modular
system. Part of the challenge to effective revenue generation from taxes, to his
observation, should be placed at the doorstep of the “módulos”. This system applies to
those that are ‘self-employed’ in which they only have to ‘pay some of their taxes according
to predicted rates for their sector’. They are not required to file comprehensive tax returns
or “present records of all their earnings”. Arguably, although the “módulos” is in the
process of being phased out, this system partly shares the blame of the tax revenue
shortfalls. Moreover, it is expected that the “módulos” would not be phased out
completely since ‘a very limited percentage of taxpayers’ will still be kept under this. Thus,
the challenge lingers on.
As indicated earlier, although still below EU average, sales tax has significantly improved
over time, especially in recent times. The contribution of sales tax in Spain to GDP is ‘half a
percentage point less than the rest of Europe’. Part of why this is the case is special tax
regimes especially in the areas of hospitality and tourism that enjoy ‘lower rates of sales
40
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tax’. This has not been the best of practice, in the estimation of the EU. There have,
therefore, been unheeded calls from EU charging” successive Spanish governments to raise
the levy on those goods and services now taxed at 10% to 21%” because of its low status.
Reports have had it that in 2016 Spain’s finance minister43, Cristóbal Montoro, also refused
to raise tax rates on certain goods and services. It does not appear that successive finance
ministers have changed the tax policy on certain goods and services, as demanded by the
EU.
Alejandro Esteller of Barcelona University argues that tax base is actually the core problem
in this scheme of tax gaps. This is so because tax base is “the measure upon which the
assessment or determination of tax liability is calculated”. If it goes wrong, many things are
likely to go wrong. The claim of Esteller is that, if the tax bases are widened, it would be
possible to ‘close the gap in the tax burden by 60%’. However, there have been issues
raised about productive capacity of the economy as contributing to the low tax
performance. Santiago Díaz de Sarralde of University Rey Juan Carlos of Madrid avers that
the productive structure of Spain’s economy is weak. This is accompanied “with high
structural employment and low salaries”.44 This forms the foundation of some of the grey
areas in tax administration in Spain.
Esteller has argued that even though tax base is a core problem that must be addressed,
tax evasion is a challenge which must equally be addressed. But tax crime is so multifacetted that it needs a ‘well-coordinated and multi-pronged’ approach that must identify
and address the essential lacunas in the tax law.45 Otherwise, the potential for policy failure
and subsequent failure of the legal tax regime would most likely be high. Some countries
in Europe such as Switzerland and Sweden are officially known to be tax havens with
flexible and less burdensome tax regimes that provide several lacunae for taxpayers to
exploit. Spain may necessarily not be one of them, officially. But by the nature of its tax
architecture, there are a number of loopholes that almost unofficially identify Spain as a
tax haven for foreigners or those Spanish that have lived outside of Spain for long and just
returning.
Many foreigners are reported to be evading direct taxes in a number of jurisdictions in
Spain particularly the islands. They simply don’t register for tax payment while tax
authorities and LEAs appear not to be very seriously perturbed or not doing much to
proportionally confront the evasion head-on. Tax Free Today team, for instance, describes
this as a phenomenon where these foreigners often “live as permanent tourists” as they
43
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don’t pay any direct taxes anywhere in the world by ‘spending many years at the same
place’ like Spain where they can find fragilities in the tax system to unduly exploit.
One area with a loophole has to do with residency requirements in many parts of Spain
which some residents exploit. It is always possible to live in parts of Spain without LEAs
being aware of the residency status of these residents. All they have to do is to avoid doing
things that closely connect them with their residency. This avoidance can all too often be
procured in large cities, although not many people may be aware of it. They could with
time, nonetheless.
Entrepreneurs in Spain have the opportunity not to pay certain taxes aside of the
government’s introduction of some favourable conditions for them such as reducing in
2015, corporate tax from 30% to 25% and granting newly established businesses to pay just
15% corporate tax in their first two years of business incorporation and commencement.
The tax reductions by government albeit encouraging do not still make taxes in Spain lower
than most countries in the EU – Spanish tax rates are still relatively on the high side, as
illustrated earlier. The opportunities for foreign residents not to pay taxes are granted in
some special cases such as obtained in BecKham Law46 enacted in 2005.47 These may rather
serve as the points of attraction for foreign investments. Taxpayers can leverage the
opportunities therein to lawfully avoid paying taxes. However, as it appears, Beckham law
presents a loophole in the tax regime of Spain. The Beckham law was said to introduce
some tax advantages which Spanish authorities presumably were proud of. The tax
advantages were brought up on the back of David Beckham’s signing on with Spanish club,
Real Madrid. It was instituted as a special tax scheme under a royal decree.
Footballers and such other highly paid workers have been the beneficiaries of the
advantages. Beckham Law grants professional athletes and such other workers of ‘highperformance’ to pay lower tax rate. For example, with this special tax, taxpayers would not
be burdened with high taxes paid by most workers, rather, they are granted an opportunity
to pay ‘a flat rate of 24% on income up to €600,000’, above which they will be obliged to
pay 45% on their income. Admittedly, the calibre of Messi and Ronaldo with respect to
their six-figure earnings makes the 24% rebate unappetizing to them. Nonetheless, for
those superstars that fall in this tax implementation bracket, this advantage was granted
for only six years. But more often than not foreign players in Spain don’t tend to live in the
country for more than six years, so most of them tend to end up benefiting fully from the
low tax regime without living in Spain to be affected by the high tax regime. Even though it
is a factor, it may not necessarily be only because of the tax classification that makes them
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not to stay beyond six years since generally, a number of international players appear not
to stay with a club for too long. When compared to tax bracket for non-foreign workers,
however, for every foreign player in this tax bracket, it is expected to rake in average annual
savings of about €128,645 and six-year savings of about €750,000 from taxes.
Such workers are also permitted to pay taxes only on revenues generated domestically.
What this means is that, with the ‘Inbound Expat Tax Scheme’ under this special taxation
arrangement, high-performing workers are not expected to pay taxes on income they earn
outside Spain. This is, arguably, one of the key factors that used to attract superstar players
to Spain. Some of these workers including Ronaldo and Messi utilised or tried to utilise such
advantages to their favour. These two athletes nonetheless later had brawl with the LEAs
on breaches of the Spanish tax law. In the particular case of Ronaldo, the contention was
not really about the income he was earning from his club but about the income he earned
from his image rights or brand which attracted 50% income tax.
Since high calibre workers such as international players were not expected to pay tax on
income they earned from ‘image or international branding rights’ per the Beckham Law,
some players managed to fall within the perimeter of legal permission and enjoyed taxfree ride. As illustrated earlier, worldwide income is only taxable when the income is drawn
from Spanish income sources. Ronaldo appeared to have taken advantage of this law and
did not pay any tax on his image rights for six years. His avoidance strategy was that he
made companies in Ireland to manage his image rights for him. Income generated by these
companies in Ireland was then transferred to ‘a shell company in the British Virgin Islands’.
This was done without the knowledge of Spanish tax authorities. This appears to have
caused the rumpus between the tax authorities and Ronaldo.
Otherwise, he could have still been acting under the law and enjoying his ready money in
tax haven in Ireland. He equally had the permission to invest his income outside of Spain.
This did not attract income taxes as ‘rental income, interest, trading profits, and dividends’
from his investment flows were actually not liable to tax and so were not taxed. Lionel
Messi, a case detailed in later in this report, also tried to take advantage thereof and went
as far as dribbling into murkier zones with the law. He and his father were found by both
the court of first instance and criminal chamber of the Supreme Court as being liable to
criminal tax fraud. This lacuna in the law has been technically remedied since 2015 when
the Royal decree was modified or amended to exclude athletes from enjoying the
advantages in Beckham law. But other high calibre workers appear to still benefit from the
special tax regime.
Another thing that must not be left unnoticed is that if image rights could even remotely
be associated with property, then an argument can be advanced that since Spanish law
does not tax income from sale and purchase of property abroad, image rights appropriated
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without dubious intent could have, until the amendment, fallen within the acceptable
frontiers of the General Tax Law in Spain. In fact, if this stretches the argument too wide, it
is reasonable to identify with a situation where star players or such highly-graded workers
get to do both or either of two things. First, manage to collaborate with companies abroad
to convert image rights into physical assets which could later be surreptitiously and
wittingly sold and proceeds thereof brought to Spain. Second, entrepreneurs and business
executives intentionally purchasing property abroad in order to transfer them into liquid
capital at some point when they are no longer within the jurisdictional capture of Spanish
tax laws.
Even though the 2015 tax modifications have fundamentally changed the taxation
landscape in Spain which has made it relatively difficult for business and employees to
evade taxes, it is worth noting that the foregoing gaps do provide a lingering opportunity
for tax evasion to persist. For instance, amongst others, because every salary from both
Spain and abroad is captured under the same category, it would be hard for players to
evade paying income taxes due their image rights. But as long as there is still opportunity
for other high-performers to abuse the benefits similar to that enjoyed by the star players
before 2015, there would still be an opportunity to evade taxes. For example, foreign
income such as interest, trading profits and foreign dividends have still not been taxed
under the law. Whereas domestic dividends, since 2016, have been ‘taxed at 19%, 21% and
23% starting from €50,000’, foreign dividends are not taxed.
In Canary Islands Special Zone (ZEC), there exist some legal loopholes for businesses too.
They are primarily tax rebates and incentives which remain exploited by taxpayers. These
also apply to autonomous cities such as Melilla and Ceuta.48
These legally sanctioned incentives are not necessarily the real challenge as it is with the
desire of some taxpayers to stretch the limits of the law and exploit the gaps thereof. Thus,
aggressive tax planning is a big challenge. It requires not only urgent attention but also
multi-state action since it is a global challenge which only makes countries with weak tax
regimes even more vulnerable to abuse by taxpayers.49
iv. Assessing the range of judicial discretion for dealing with tax crime
Judicial discretion describes the power granted to judges and magistrates to decide on
certain matters outside the clearly spelt out and mandatory or strict provisions of the legal

48

See Canarias ZEC, ‘The ZEC’, https://canariaszec.com/en/about-us/, accessed 26 July 2018.
European Commission (2012), Communication from the Commission to the European Parliament and the
Council - An Action Plan to strengthen the fight against tax fraud and tax evasion COM (2012) 722 final.

49

111

PROTAX
order as well as outside the grips or binding power of judicial precedent.50 The discretion
is usually granted by provisions that use terms like ‘may’ and ‘appropriate’ to guide judges
and magistrates in taking decisions about a given issue. ‘Shall’ provisions do mandate
judges and magistrates to go strictly by the command given in a legal provision.
As the term suggests on the face value and even substantively, judicial discretion assumes
a broader outlook of decision-making with flexible legal limits overlooked by human
idiosyncrasies and frailties. Nonetheless, because decisions of this nature must be made
according to the rule of law, constitutional tenets and statute provisions, some safeguards
against judicial abuse are provided therein. Institutionally, checks and balances are
provided within the judicial system to address abuses. Judicial conclusions that go contrary
to legal limits as prescribed by the legal order is likely to “be overturned by a reviewing
court if that court determines that the [earlier] conclusions were an abuse of judicial
discretion”. Abuse of judicial discretion is said to exist when a judge or magistrate fails to
“abide by the sentencing guidelines [and within the general framework of rule of law,
constitutional imperatives and statutes] in issuing a sentence”.51
The key rationale behind granting and exercise of judicial discretion is to guarantee judicial
independence. In Spain, this independence is protected by Section 117 of the 1978 (rev
2011) Constitution. Subsection 1 thereof states, in part, that ‘judges and magistrates shall
be independent, and their tenure should be fixed and guaranteed’. It goes to stipulate that
conduct of these members of the judiciary “shall be accountable for their acts and [of
course] subject only to the rule of law”.52 It is only under the safeguards provided for by
law that judges and magistrates “may be dismissed, suspended, transferred or retired”53.
Judicial discretion in Spain is especially provided in section 117(3) of the Constitution which
states that:
The exercise of judicial authority in any kind of action, both in ruling and having judgments
executed, is vested exclusively in the courts and tribunals laid down by the law, in
accordance with the rules of jurisdiction and procedure which may be established
therein.54
With the above provision, judges and magistrates in Spain are at liberty to exercise
reasonable care in interpreting both mandatory and non-mandatory provisions of the
Constitution and statues as they apply the provisions thereof to cases brought before them
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to act on. The discretion exercised by judges and magistrates are expected to be permitted
by the law and done with reasonable care devoid of exhibiting a pattern of bias, being
capricious, and ultra vires. This must be done in a way that guarantees “any right.55
Arguably, judicial discretion comes with too-wide decision-making authority which is so
prone to overuse or abuse. This is so despite the fact that there are safeguards and
guarantees which are established by law to ensure that judges and magistrates enjoy their
independence and judicial authority while at the same time protecting the rights of the
people against abuse of discretion they exercise in their rulings.
In order to avoid overuse and abuse of the discretion granted judges and magistrates to
make legal decisions, there is the need to look beyond two key guarantees or safeguards:
(i) the presumption that judges and magistrates will act professionally, follow established
guidelines and abide by their oath of office when exercising judicial discretion; (ii)the
presumption that there are checks and balances in the judicial system whereby higher
court can review decisions of lower courts when the decisions of the latter are found by
the former to be abuse of judicial discretion. Question then is, what if the higher court also
abuses its discretionary powers as long as the plaintiff continues to exhaust all legal
remedies? Largely characterised by the inclinations of moral compasses and personal
views of the judges and magistrates, the fluid nature of this kind of decisions makes them
amenable or susceptible to abuse that may not easily be detectable according to law.
In exercising their discretion, judges and magistrates in Spain are expected to be aware of
the following prohibitive and punitive safeguards on their decisions. Art. 509 of the
Criminal Code asks that when judges don’t exercise due care to inhibit themselves from a
given jurisdictional conflict, they must “be punished with the penalty of a fine from three to
ten months and special barring from public employment and office for a term of six months
to one year”. This provision contains a discretion of another judge to determine the exact
punishment for an erring judge, which could equally be abused. At art. 446 of the criminal
code, if a judge wittingly issues “an unfair judgement or ruling”, they must be rendered a
punishment ranging from fine, ‘special barring from public employment and office, and six
months to 20 years in prison’. When it is established that Judge or Magistrate has displayed
“serious negligence or inexcusable ignorance” in handing down “a manifestly unjust
judgement or ruling”, article 447 of the criminal code requires that such a clear abuse of
discretion must attract “punishment of special barring from public employment and office
for a term from two to six years”.
The 2011 Constitution of Spain also provides essential check on judicial discretion in Spain.
It provides in Section 121 that “Damages caused by judicial error as well as those arising

55

Ibid.

113

PROTAX
from irregularities in the administration of justice shall give rise to a right to compensation
by the State, in accordance with the law”. Therefore, apart from proffering different
punishments for abuse of judicial discretion, the Spanish legal system also provides
remedies for those whose human rights have been abused by the indiscretion so exercised
by the judicial actors. At least, they have to be compensated.
Spain’s criminal procedure code is also littered with several judicial discretions which have
both positive and negative implications depending on the professionalism in exercising the
discretion. In the reasonable balance of fairness, it is best to use fewer discretionary terms
in the legal instruments that still give some discretion to judges and magistrates but that
which is marginal just to make provisions to accommodate the complexities of social issues
and the independence of the judges. In jurisdictions where flexible terms such as ‘may’, ‘if’,
‘between’, ‘would’ and ‘appropriate’ are used many times in their legal instruments, the
potential of unnoticed abuses of the law to populate the legal order using discretionary
powers of the judiciary is all too present. In Spain’s legal system, there are a lot of these
discretionary terms which is suggestive of many discretions granted the judicial power in
the country.56
With respect to exercising judicial discretion in addressing tax crime, the judicial authority
granted to judges and magistrates in Spain’s constitution stays the same as other crimes
apart from arts. 305 and 305 bis of Spain’s criminal code and related provisions in the
criminal procedure code which particularly define the boundaries of tax crime. At article
305 of the criminal code, tax crime that has been established to be the case attracts a
punishment of “a prison sentence of between one and five years and a fine of up to six times
the aforesaid amount”.57 So, it is the prerogative of a judge or magistrate to determine
what exactly the punishment should be when someone is found guilty of tax crime in Spain
per the dictates of art. 305.
In art. 305(3), if found guilty of defrauding the treasury “a prison sentence of between three
months and one year or a fine of up to three times the aforesaid amount shall be imposed,
as well as the loss of the possibility of receiving state grants and aid and the right to enjoy
fiscal or social security benefits or incentives for a period of between six months and two
years”. Here again, a judge or magistrate has a wide margin of discretion to exercise in
terms of the exactitude of the punishment.
Also, at art. 305(5), the judge is granted the opportunity to use their “own initiative” to
‘order the suspension of enforcement action’, albeit conditioned on the provision of
56
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guarantees, which will gag the tax office from electing to begin “steps aimed at collection”
of the tax so evaded. In fact, even if guarantees cannot be proved, the judge or magistrate
is granted the exceptional discretion to “order the suspension” of enforcement action, if
they find that such “enforcement could cause irreparable damage or damage only repaired
with great difficulty”. Quite clearly, the judicial power is expected to be used discretionally
to ensure fairness, in this regard.
Judges and magistrates are also granted judicial discretion in sentencing a taxpayer in art.
305 (6). It states, in part, that, “the judges and courts may impose on the taxpayer or the
offender a lesser sentence by one or two degrees, provided that, within two months of
receiving the judicial notice of the charge, he settles the tax liability and acknowledges the
facts in court”.58
Art. 305 bis also grants discretionary power on tax crime. It states, in part, that “Offences
against the treasury shall be punished with a prison sentence of between two and six years
and a fine of between twice and six times the amount defrauded” in certain circumstances,
as provided therein. Here too, the judge determines the exact fine and prison sentence for
any convict thereof.59
In substitution of punishments that deprive freedom, judicial discretions are granted in art.
88 (1) which states, in part, that “the Judge or Court of Law may substitute a prison sentence
that does not exceed one year with a fine or community service”. This provision enables
judges to have the liberty to substitute or not to substitute a prison sentence with a fine or
community service. There are circumstances under this provision which the judge can
exercise their discretion to order or not to order “the convict to observe one or several
obligations or duties foreseen in Article 83 of this [criminal] Code, if they have not been
established as penalties in the judgement, for a term that may not exceed the term of the
sentence substituted”.
Other examples of applicable provisions in which judicial discretions may attract cases on
tax crime include but not limited to: Arts. 36 (2), 37, 83 and 97. Whether evidential,
substantial or procedural discretion exercised by a judge or magistrate, the key available
remedy relates to the integrity of the judicial process and integrity of the judges and
magistrates involved. With higher level of integrity on both ends, judicial discretion should
be a citadel of rule of law and justice, at least in filling the void left unattended to by the
essential structures of the law.

58
59

Spain’s Criminal Code [2015].
Art. 305(1) bis, 2015 Criminal Code, Spain.

115

PROTAX

7.3

What kind of legal provisions are primarily used for prosecuting tax
crimes?

i. Are tax crimes or related offences primarily addressed under civil or under criminal law?
Spain practices civil law system that is characterised by comprehensive legal codes and laws
which are applied to all aspects of life in every territory of Spain, including the autonomous
communities. So, different fields or areas of law in Spain are inspired by the Spanish Civil
Code which ‘defines the legal rules, their application and effectiveness’. Thus, Spanish civil
law is integrated into criminal, administrative, social, commercial, private international
laws of the country. The civil law in Spain provides for existence of ‘the hierarchy of laws
and the relationship of competency which exists between some laws and the rest’.60 It is,
therefore, a commonplace to, in addressing a criminal matter, civil procedures and
principles are observed either as a preliminary measure or as an integral part.
However, for many tax systems, “administrative tax penalties do share the same
fundamental purposes of criminal penalties, affliction and re-education, rather than the
civil law principle of compensation”. The ne bis in idem principle regarding the coapplication of the criminal code and the tax code is likely to be breached or compromised
in a situation where the tax legal regime imposes the tax penalty and criminal penalty on
the tax offender at the same time. This is problematic.
In the Spanish legal system, criminal proceedings could be going alongside administrative
procedures to reclaim the tax debt owed by a taxpayer. Eventually, the likelihood that the
ne bis in idem principle could all too easily be breached if reasonable care is not taken by
LEAs is high. However, in the Åkerberg Fransson case,61 the CJEU observed that the ne bis
in idem “principle that is successfully laid down in art. 50 of the Charter does not preclude
a Member State from imposing successively, for the same acts of non-compliance with
declaration obligations in the field of VAT, a tax penalty and a criminal penalty in so far as
the first penalty is not criminal in nature, a matter which is for the national court to
determine”. The objective principle drawn out from this ruling by CJEU is that
administrative penalties must not be seen to assume criminal character.
As long as it has been established to be so under the precincts of Arts. 305 and 305 bis of
the Criminal Code and without any remediation from the violator until they have been
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notified by authorities,62 tax crimes in Spain are primarily addressed by two main
consolidated criminal law instruments:
•
•

The Criminal Code of 2015,63 and
The Criminal Procedure or Prosecution Code of 2015.64

These instruments are situated within the civil law jurisdiction of:
•
•
•

The Spain’s Constitution of 2011,65
The Spanish Civil Code 2017,66 and
The General Tax Law 2015 (as deemed consolidated).67

As it would appear, the tax legal system in Spain encourages the use of social,
administrative and civil procedures to addressing tax infractions. Under this circumstance,
the collective bargain for the above legal instruments is rested on the need to apply civil
and administrative law jurisdictions more in addressing tax infractions. The challenge that
had bedevilled Spanish legal system until modifications of 1995 Criminal Code in 2015 was
primarily that there actually was “no qualitative difference between crimes and faults”. If
there was any difference at all, it was merely a “formal” one “because of the nature that
the law grants to one or another infraction, or quantitative in response to the type of
penalty imposed on them”68.
The General Council of the Judiciary had proposed that certain behaviours which were
‘classified as offenses’ should be decriminalised. This was seen “as an adequate measure
to reduce the high levels of litigation”. In fact, this object has reflected in Art.1 of the GTL
as one of its aims beyond mitigation of tax fraud and effective tax administration. An
observation was made to the effect that “the sanctioning administrative law, … in many
cases offers a more forceful sanctioning response than that foreseen in the Penal Code for
theoretically more serious conducts”. GTL (2015), therefore, represents a reform that
“carried out a final suppression of the catalogue of offenses regulated in Book III of the
Penal Code”. Faults considered as infringements have been eliminated to introduce:
“coherence in the sanctioning system as a whole, since a large part of them describe
behaviour sanctioned in a more serious way in the administrative sphere; at other times,
62
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they are infractions that are corrected more adequately in other areas, …; and, in some
cases, they regulate conducts that, in reality, are constitutive of crime or should be
regulated expressly as a crime”69.
But clearly, crimes on tax are addressed under the criminal law jurisdiction where the Public
Prosecutor’s Office (PPO) intermediates with the Tax Agency, the Taxpayer, the Police and
the Courts.
Further details on the legal regime used in addressing tax crimes
i.

Some relevant provisions of the Constitution in prosecuting tax crime

Section 17:
This section guarantees the rights and freedoms of every resident in Spain. It has four
provisions. Subsection 1 guarantees the right to freedom and security for everyone in
Spain, a deprivation of which has to be done in accord with law. Subsection 2 stipulates
that no one should be subjected to “preventive arrest” that lasts beyond the permissible
legal limits for investigation – especially, no one should be held in custody beyond 72 hours
or must be transferred to the judiciary within this period if there is reason to do so.
Subsection 3 guarantees the right of everyone arrested to be immediately and properly
informed of their rights and the grounds for the arrest. Authorities are expected not to
compel anyone who is arrested to make a statement – thus the right to remain silent.
Accompanying this right is the guaranteed right to be assisted with legal representation in
the course of ‘police and judicial proceedings’, according to the applicable law. Subsection
4 states that:
“An habeas corpus procedure shall be provided for by law in order to ensure the immediate
handing over to the judicial authorities of any person illegally arrested. Likewise, the
maximum period of provisional imprisonment shall be determined by law”.
By these provisions, everyone is guaranteed the freedom and security against arbitrary
arrest, criminal proceedings in court and imprisonment. No one is, therefore, expected to
be legally arrested, prosecuted and imprisoned on a tax crime allegation unless and until
these provisions are complied with.
Section 24:
Section 24 of Spain’s Constitution guarantees everyone the right to be effectively protected
by judges and the courts in a way that any case against anyone ought to be provided with
a defence by the judicial system.70 At the same time, everyone is granted the right to have:
69
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“access to the ordinary judge predetermined by law; to the defence and assistance of a
lawyer; to be informed of the charges brought against them; to a public trial without undue
delays and with full guarantees; to the use of evidence appropriate to their defence; to not
make self-incriminating statements; to not declare themselves guilty; and to be presumed
innocent.
The law shall determine the cases in which, for reasons of family relationship or
professional secrecy, it shall not be compulsory to make statements regarding alleged
criminal offences”.71
What this does underscore is that effective justice administration that provides equal
access and protects everyone’s right to innocence until proven guilty is expected to be
guaranteed by the constitution. So, in prosecuting any tax crime, this provision is
fundamentally sacrosanct both procedurally and substantively.
Sections 31, 133, 149 and 157:
Section 31 of the Constitution fundamentally provides the general duty of every citizen to
contribute.72
Section 133 is the core provision in the Constitution of Spain that grants power and
authority to collect and utilise taxes. Subsection 1 indicates that, “the primary power to
raise taxes is vested exclusively in the State by law”. Thus, it is the State that has the
legitimate authority to raise taxes in Spain. Subsection 2 grants ‘Autonomous Communities
and local Corporations the right to establish and levy taxes according to the dictates of the
Constitution and the law’. Thus, all the Autonomous Communities and corporations therein
are also entitled to institute local taxes beyond the taxes raised by the state, by right and
law.
Section 133 also stipulates that fiscal benefits that affect taxes of the State have to be
provided according to law.73 To contract financial liabilities by public administration and to
incur any expenditures thereof, everything must be done according to law.74 In effect,
therefore, the authority to raise, establish and levy taxes by the State and Autonomous
Communities and local corporations must be done in accord with the applicable laws of
Spain. This is the basic right which the State can be armed with to pursue taxpayers that
may want to evade the payment of taxes.
Section 149 grants ‘exclusive competence’ to the State over 33 matters75, including
“Jurisdiction on matters not claimed by Statutes of Autonomy” while those not expressly
71
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assigned to the State by the “Constitution may fall under the jurisdiction of the Selfgoverning Communities by virtue of their Statutes of Autonomy”. The State can also
delegate competence to the autonomous communities. The matter that more directly
connects with this exclusive competence of the State with respect to taxes is that which
the State exercises over ‘general financial affairs and State Debt’. Financial administration
of Spain is, therefore, a competence that is exclusive, delegated and shared between the
State and the autonomous communities. In particular, section 149(14.ª) does establish “the
concepts, principles and basic rules of the tax system within the framework of the General
Treasury”76. Section 149(18.ª) establishes the fairness that should guide tax administration
“as it adapts to the specialties of the tax sphere the regulation of the common
administrative procedure, guaranteeing to the taxpayers a similar treatment before all the
tax Administrations”77. This, therefore, provides for the right to fair contribution to the
Spanish treasury. It also encourages consolidation and harmonisation of tax regulations
and procedures in Spain.
Section 157 establishes income sources which Autonomous Communities have
competence over. 157(1) does state, in part, that: “The resources of the Self-governing
Communities shall consist of: a. Taxes wholly or partially made over to them by the State;
surcharges on State taxes and other shares in State revenue. b. Their own taxes, rates and
special levies”. At art. 157(2), Self-governing Communities are, however, urged not to raise
local taxes on property outside their jurisdiction or that which may “hinder the free
movement of goods or services” in Spain.
It should be noticed that there is a symbiotic nexus between Sections 31, 133 (1), 149 (1)
14.ª and 157 in articulating the competence of the State and the Self-governing
Communities to raise taxes within the precincts of the law for taxpayers to contribute to.
The constitutional provisions provided above are a mixture of both civil and criminal law
elements that are tailored more towards claiming the rights of the State using
administrative and criminal procedures, while guaranteeing the right of those arrested
their right to freedom, security, defence, access to justice, to remain silent/uncompelled
to talk and be innocent until proven guilty by due process of the law.
•

•

76
77

ii.
Some relevant provisions of the Criminal Code in prosecuting tax crime
Articles 10 to 18 address felonies and misdemeanours. These may well feature
instances where tax avoidance can constitute a crime – minor though it would
assume.
Articles 19 to 20 address ‘exclusion from criminal accountability’.
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•

•
•
•

•

Article 21 of Chapter III (‘On the circumstances that mitigate criminal accountability’).
This establishes conditions and qualifications under which criminal accountability can
be mitigated.
Article 61 to 72, which address how penalties are applied and General Rules on the
application of penalties.
Article 73 to 79, which deals with ‘special rules for application of penalties’.
Articles 298, 299, 300, 301, 302, 303 and 304 of Chapter XIV (On receiving stolen
goods and money laundering). These define and establish elements of money
laundering and stolen goods and the consequences thereof. Money laundering is a
tax crime under EU classification. It is financial crime in Spanish law, but it has not
been clearly established as a tax crime.
Articles 305, 305 bis and so on of Title XIV (‘on felonies against the Exchequer and the
Social Security’). This Chapter addresses tax crime as it spells out what constitutes tax
crime, punishments and rights therein. See 2.1.3 herein for further and better
particulars on tax crime in Spain.
iii.
Some relevant provisions of the Criminal Procedure Code in prosecuting tax
crime

Articles 14, 120, 849, 851 and 852 of the Criminal Procedure Code. Article 14 spells out the
areas of competence and jurisdiction of Courts aside those that specifically attribute the
‘Constitution and the laws to certain Judges and Tribunals’. 78
iv.

Some relevant provisions of the General Tax Law (GTL) in prosecuting tax
crime

The principal legal instrument that interconnects with most (if not all) of the legal systems
in Spain is the ‘Act 34/2015, of 21 September, partially amending Act 58/2003, of 17
December, Tax General’. It is under which consideration is given as to whether to take
criminal action or administrative action in addressing tax infractions in Spain.
GTL aims at reinforcing legal protection for taxpayers and for the Tax Administration and a
reduction in litigation in this matter in a way that achieves “a more accurate, clear and
systematic governance of all procedures through which the tax system is applied and
processed”. It also seeks to prevent “tax fraud, by encouraging voluntary compliance with
tax obligations”. By this law, it is expected tax administration would also become more
effective.79 The object and scope of application of this law, as obtained in Art.1 thereof, is
78
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connected with Sections 133 (1), 149 (1) 14.ª and 157 of the Constitution, as discussed
hereabove. It also resonates with constitutional provisions such as Section 17 regarding
guaranteed freedoms and liberties and Section 24 regarding guaranteed protection in the
judicial system.
Art. 252 of the GTL establishes the principle of ‘voluntary regularization – a kind of
responsible remediation action required of a violator of tax obligations to extinguish any
possibility of being subjected to the criminal law processes of prosecution, conviction or
acquittal, and sentencing (fining and or imprisonment). The imperative here is that the Tax
Administration is not supposed to transfer a fault committed by a taxpayer “to the
competent jurisdiction or remit the file to the Public Prosecutor unless it is established that
the taxpayer has not regularized its tax situation through the full recognition and payment
of the tax debt before it had been notified”. Art. 252 provides the circumstances and
procedures involved in establishing tax debt, regularisation, or prosecution. Together with
Art. 58 of GTL, Art. 252 is a platform on which criminal liability can be avoided in exchange
for administrative and civil remedies.
The legal framework of tax is consolidated.
ii. Do any special provisions for the prosecution of offences involving transnational
activities of corporate actors exist?
All businesses in Spain including subsidiaries of transnational companies are expected to
have effective programmes and strategies that seek to ‘prevent, detect and correct all risky
actions that could lead to criminal prosecution, conviction and punishment of a corporate
entity’. To avoid criminal liability or responsibility, corporations need to have well-guarded
measures that can exercise effective ‘control over the conduct of their personnel’. The
Criminal Code (2015) provides ‘minimum requirements of a corporate criminal compliance
program’. These include but not limited to “criminal risk analysis, a whistleblowing system
and a system to discipline the infringement of a program’s preventive measures”. The code
also demands that every company operating in Spain must “have a corporate criminal
compliance program”. However, the requirements for this corporate criminal program do
vary according to the peculiar nature and structure of the companies in question. For
instance, small scale legal entities who are mandated to submit abridged statements of
their finances are permitted, under the criminal code, to have their Board of Directors to
conduct supervisory functions over them.
However, the Criminal Code does not provide a special situation for transnational
companies with respect to the compliance programs.
But there are instances where transnational companies use sophisticated transfer and
avoidance mechanisms to commit tax crime, which when discovered may not adequately
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be covered by the administrative and criminal laws of the country. A case in point is where
companies in tax havens and double taxation regimes that have assisted international
football players to evade taxes may not be effectively caught by the rigorous arm of the
Spanish law. Something has to be done about it.
iii. What is the most effective legal approach in this area, providing the gold standard for
prosecuting tax crime?
The most effective approach legally avowable which could serve as superior standard is to
go beyond the Spanish Tax Agency’s novelty of getting country-by-country financial reports
on multinational companies and adapting smart technologies to having special legal
provisions on this. Since preventive measures are already core to the aim of the current tax
regime in Spain, more enforcement powers could, by law, be given to the Spanish Tax
Agency that would grant them the real autonomy to closely monitor and evaluate the
criminal compliance activities of senior management personnel of transnational companies
on a biquarterly basis.
iv. What is the range for sentencing (min/max) for the most prolific types of tax crimes?
Both fines and prison sentences are used in sentencing tax evasion in Spain. Fraud against
the Public Treasury is sentenced, per art. 305 (1) of the Spanish Criminal Code, “with a
prison sentence of between one and five years and a fine of up to six times the aforesaid
amount, unless his tax situation has been brought into compliance with the terms of
section 4 of this article”. The upper limit is therefore five years. Tax crimes, per the Criminal
Code is classified as felonies against the treasury in Spain. Suspended sentences of less than
two years may be substituted for a fine. There are, however, exceptional situations where
a convict may be sentenced to as many years as proportionately allowed by the Criminal
Code. For example, recently, the former treasurer of the Spain’s the conservative Popular
Party (PP), Luis Bárcenas, was fined €44 million and jailed for as much as 33 years for tax
evasion from 2000 to 2009.80
v. Are pre-trial guilty pleas applied and are they common for tax crimes?
Plea bargains are expected to serve justice in any trial process – that is when they are not
abused and there is legal protection for the defendant. However, in the Criminal Procedure
Code of 2015, plea bargaining is often accommodated only in a situation where all the
defendants do admit to the Public Prosecutor that the facts do hold and that they plead
80
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guilty as charged. If one defendant does not plead guilty, then pretrial guilty plea cannot
proceed, formally.
But behind the scenes, some prosecutors tend to engage in pretrial pleas with one of the
defendants (sometimes to incriminate or stand against the one not pleading guilty) when
all the defendants do not plead guilty as charged. Pre-trial guilty plea is a legitimate
procedural legal tool in Spain but with restrictions when there is more than one defendant.
The Spanish tax legal regime, in fact, encourages civil and administrative processes that
result in minimizing litigations and recovering tax debt thereof. For instance, recently, in
the case of star footballer Alexis Sanchez, he appears to have avoided jail after pleading
guilty of tax fraud against the Spanish treasury.81
Arguably, it may be statistically void to hazard the frequency of pretrial guilty pleas in the
Spanish legal system but, effectively, it is part of legitimate procedures which are
encouraged in the tax crime trial processes. Tax crime in Spain have recently attracted huge
public interest. Investigation and trial of tax crimes equally attract similar high-centred
public attention. These are, especially, carried across by the media. Presumably,
prosecutors and tax authorities would be minded of the consequences of public outcry if
something fishy in the process is noticed by the public.
Therefore, it has become increasingly difficult for “corporate actors [to connive with tax
authorities and prosecutors] to get away with “sweet heart” sanctions for acts with high
impact causing severe financial loss or damage”. Luis Bárcenas’s case in paragraph 2.3
hereabove is a typical corporate example which was popularised in a way that it would
have been difficult for serious underhand dealings to be procured between the prosecutors
and Luis.
vi. What are the dominant types of tax crimes involving the corporate sector and which
kinds of market transactions or activities are susceptible to corporate tax crime?
Tax evasion is the dominant tax crime in Spain. Cost of tax evasion to Spanish economy
amounts to about €80 billion in a year, with tax evasion to GDP as 7.63% as of 2013.82
Corporate related tax crimes in Spain include: Fraud in the VAT; International tax fraud;
Real estate fraud; Hiding of incomes and heritages through dummy corporations; false
invoices; Tax havens; and Fiscal engineering operations.
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vii. Does the legal concept of corporate liability exist in your jurisdiction, is it applicable for
tax crimes?
Corporate liability does exist in Spain. Art. 31(1) bis, provides that “legal entities shall be
criminally liable for offences committed in their name or on their behalf, and for their
benefit, by their legal representatives and administrators, whether defacto or de jure”. 31
bis (2) provides enforceability of criminal liability of legal entities. If any entity is not
captured by art. 31 bis with respect to felonies due to lack of legal personality thereof, art
126 would be applied by the judge who could use their own discretion as to the
determination of criminal liability and enforceability thereof. Art. 250, art. 251 and art. 251
bis (in particular) provide penalties thereof. Art. 290 to art. 294 of the Criminal Code
provide corporate offences, their prosecution and imprisonment of offenders. Art. 328 also
provides penalties for criminal liabilities established under art. 31 bis. Art. 66 provides for
rules and guidelines for judges to determine offences and punishment or mitigation
thereof.
Implementation of EU directives?
Spain has largely been transposing EU directives into its domestic legal regime. Most of the
tax directives are being implemented. For instance, EU directives that are thought to have
been transposed well in Spain include: ‘Regulations and directives harmonizing EU
company law; Directive 1985 on product liability; Directive 94/45 on the constitution of a
enterprise committee and a procedure of information and consultation of their employees
(replaced by Directive 2009/38). Directives such as ‘Timesharing Directive 94/47’ have had
transposition challenges. Also, Spain despite the challenges with its tax compliance regime,
does appear to be making reasonable efforts towards implementing the five measures of
‘The Anti-Tax Avoidance Directive’ 83 (of course, legally binding on them) as well as other
EU directives on tax. There has also been long-standing disagreement between the EU and
Spain regarding low sales tax rates in Spain’. But as observation of Mullerat would make us
appreciate, “The quality of the transposition of directives by Spain is unequal. In my
professional experience, [the above have been] good examples of good implementation”
of EU Directives. 84
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viii. Who is in charge of enforcement and prosecuting tax crimes?
The tax system in Spain is mainly administered by ‘The Tax Agency’ (Agencia Tributaria).
Established under ‘Art. 103 of Act 31/1990 of 27th December, on General Budgets of the
State for 1991’, Agencia Tributaria was effectively constituted on 1st January 1992, as a
public law entity. The agency has representation in the local areas and autonomous regions
and communities. It is mandated to effectively apply “the national tax and customs
systems, and for those resources belonging to other State Public Administrations and the
European Union which are entrusted to it for management by law or agreement”.85
In effect, Agencia Tributaria is the main tax office in Spain that has the duty to administer
tax systems in Spain, ensuring that tax laws and constitutional principles thereof are
complied with by taxpayers. Because the tax office is a public law entity with ‘its own legal
regulation distinct from that of the General Administration of the State, which do not harm
or conflict with the essential principles in any administrative performance, the tax office
has been conferred with an autonomy on “budgetary and personnel management issues”.
Ironically and interestingly, the tax authority does not have the competencies to elaborate
and approve tributary norms. It does not also have the competence to assign or allocate
public resources to different objectives, with respect to public expenditure’. The tax rules86
which the tax agency is authorised to issue on tax positions or regulations appear not to
fall within the exception to the competency of the tax office regarding elaboration and
approval of tributary norms.87
While discharging its mandate, the tax authority is guided by the constitutional imperative
that the contribution of everyone to maintaining public expenditure should be done based
upon or conditioned on their “economic capacity” which allocate to them their particular
tax duties. The agency is expected to ‘educate and encourage the public to know and
discharge these allocated duties’. Amongst the functions performed by the tax agency
include, to:
•

•
•

Manage, inspect and collect the state’s “Personal Income Tax, Corporation Income
Tax, Income Tax for Non-Residents, Value Added Tax and Excise Duties” as well as
other state taxes;
Collect revenue on behalf of EU;
Manage customs and repress smuggling;
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See Agencia Tributaria, ‘Tax Agency: Institutional information’,
www.agenciatributaria.es/AEAT.internet/en_gb/Inicio/La_Agencia_Tributaria/Informacion_institucional/Inf
ormacion_institucional.shtml, accessed 28 July 2018.
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See Art. 12, General Tax Law, 2015 [Interpretation of tax regulations].
87
Art. 103 of Law 31/1990, of December 27, of the General Budgets of the State for 1991 (BOE, 28December-1990).
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•
•

Participate in the prosecution of tax related offences such as “offences against the
Public Treasury and offences related to contraband goods”;
Allow “other autonomous and local organs” administer their own taxes.88

Therefore, tax law enforcement is the primary responsibility of the Tax Agency. But it’s a
collaborative process in which citizens are given the opportunity to do self-assessment of
their tax returns and to also report suspecting tax defaulters. Financial institutions,
customs, employers and foreign partners are getting to cooperate, in this regard. The AEAT
or the Tax Agency collaborates with ITSS89 and TGSS90 to share data on tax issues,
employment income and social security to harmonise response systems.91 Additionally, this
collaboration is with other national LEAs such Customs Surveillance Directorate (Dirección
Adjunta de Vigilancia Aduanera), National Police (Cuerpo Nacional de Policía), and the Civil
Guard (Cuerpo de la Guardia Civil).92 At the regional93 and municipal94 levels, there are
local LEA units that collaborate with the Tax Agency, mainly from the police force with remit
concerning security, crime prevention, law and order. The above three national LEAs do
have subdivisions operationalised nationally including:
•
•
•
•
•

Central Operative Unit (Unidad Central Operativa),95
National Intelligence Centre (Centro Nacional de Inteligencia),96
General Commissariat of Information (Comisaría General de Información),
Intelligence Centre for Counter-Terrorism and Organized Crime (CITCO),
Spanish Armed Forces Intelligence Centre (Centro de Inteligencia de las Fuerzas
Armadas (CIFAS),
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See Agencia Tributaria, ‘Tax Agency: Institutional information’.
Employment Agency.
90
General Treasury of Social Security.
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Agencia Tributaria, ‘Integral Plan of Prevention and Fraud Correction Fiscal, Labour and the Social
Security’ (5 March 2010),
www.agenciatributaria.es/static_files/AEAT/Contenidos_Comunes/La_Agencia_Tributaria/Sala_de_Prensa/
Plan_int_prev_corr_fraude.pdf > accessed 24 July 2018.
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Europol, ‘Spain’ < www.europol.europa.eu/partners-agreements/member-states/spain, accessed 10 July
2018.
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See: at the regional level, LEAs in Spain include: General Police Corps of the Canary Islands (Policía
Canaria) under ‘Law of the General Police Corps of the Canary Islands), passed on 28 May 2008 by the
Parliament of the Canary Islands; People’s Guard Ertzaintza (Ertzaintza); Chartered Police of Navarre (Policía
Foral de Navarra Nafarroako Foruzaingoa); and Police of the Generalitat of Catalonia (Mossos d'Esquadra).
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See: at the municipal level, LEAs in Spain include: Guàrdia Urbana de Barcelona; Madrid Municipal Police
(Policía Municipal de Madrid), as well as Special Security Brigades for the Autonomous Community of
Madrid (Brigadas Especiales de Seguridad de la Comunidad Autónoma de Madrid).
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Central Operative Unit (UCO) is a specialized service of the Civil Guard. Its responsibility is to investigate
and prosecute most serious crimes, including organised crime. It also gives support to the Territorial Units
of Judicial Police.
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The National Intelligence Centre (CNI) is officially the intelligence agency in Spain. It gathers intelligence
on wide-ranging issues of national importance.
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•

General Commissariat of Judiciary Police (Comisaría General de Policía Judicial).97

Amongst the above LEAs, the Spanish Tax Agency (Agencia Estatal de Administración
Tributaria (AEAT)) much more closely collaborates with the General Commissariat of
Judiciary Police. Functional units of this service are:
•

•

•
•

•

Organized Crime and Drugs Unit (subunits include: Central Brigade of Narcotics,
Central Organized Crime Brigade, and Unit attached to the State Attorney General's
Office);
Unit of Specialized and Violent Delinquency (subunits include: Brigade of
Investigation of the Specialized Delinquency, Central Investigation Brigade for
Crimes Against Persons, and Historical Heritage Brigade);
Criminal Intelligence Central Unit;
Unit of Economic and Fiscal Delinquency (subunits include: Central Brigade of
Economic and Fiscal Delinquency, Central Anti-corruption and Money Laundering
Research Brigade, Central Brigade of Economic Intelligence, Brigade of Investigation
of the Bank of Spain, and Unit attached to the Office of the Special Prosecutor
against Corruption and Organized Crime);
Technological Research Unit (subunits include: Central Brigade of Technological
Investigation, Central Computer Security Brigade).

Quite a number of subunits, right! There is, however, a general secretariat that provides a
platform, including data banks for coordination and harmonisation of activities. The
particular unit of more direct import to tax crime is the: Unit of Economic and Fiscal
Delinquency.
The last but the least LEA, which has national scope, is the Spanish Data Protection Agency
(Agencia Española de Protección de Datos) established under Royal Decree 428/1993 of 26
March, as amended by Organic Law 15/1999 on the Protection of Personal Data. This
move98 was first done to guarantee the rights enshrined in the 1978 Constitution of Spain99.
It was also carried out in compliance with the implementation of EU Directive 95/46/EC. In
the context of combating tax crime, it becomes complicated as to how to draw the border
line between family and personal privacy and national interest of enforcing the laws for the
collective benefit of all.
As complicated as tax crime can assume, often times, even with all these intelligence
related agencies including those with specific interest in financial crime in all its
97

The General Commissariat of Judiciary Police (CGPJ) is also an intelligence service in the National Police
Corps of Spain. Its responsibility is to investigate crimes such as ‘economic and monetary crimes, organized
crime, and cybercrime’. It also gathers intelligence for the National Police Corps.
98
Art. 18(4).
99
Spanish 1978 Constitution as revised 2011.

128

PROTAX
dimensions, it is only by adopting unrivalled consolidated stakeholder approach can it be
possible to mitigate the high incidence of tax crime in Spain. Aware of this, Spanish Tax
Agency has data sharing and collaborative mechanisms that reach out to as many of these
intelligence agencies as possible. Also, this collaboration is with the Public Prosecutors and
the Courts especially whereby the Tax Agency would normally share information with the
judiciary through the Judicial Neutral Point (JNP) that is managed by the General Council of
the Judiciary (CGPJ), in order to protect the public treasury in the enforcement process.
Apparently, there are still weak chains and data gaps regarding the relationship between
the Tax Agency as the lead tax enforcement agency, the police and intelligence community
as well as the courts and magistrates.
Every year, however, the Tax Agency formulates a tax compliance plan detailing ‘tax
compliance and enforcement measures’. In its tax compliance plan of 2010, the Tax Agency
indicated that it would enforce tax laws and fight tax crime by closely and effectively
coordinating and cooperating with labour inspectorates, the administration of Social
Security and other tax authorities. In the 2018 tax compliance plan, of course for 2019, it
has four main pillars: “preventative measures, including a tax compliance information and
assistance campaign; investigating high-risk taxpayers; controlling fraud in the collection
process; and collaboration between the central and regional tax authorities”. Base erosion
and profit shifting (BEPS) is to be addressed in this plan through undertaking "control
actions".100 These highlight just part of what the Tax Agency does in the enforcement of tax
laws and regulations in Spain. What underlie these is that both administrative and criminal
procedures are used by the tax authority to enforce the laws in Spain.
At first instance, non-repressive compliance models are used by the tax authorities in Spain
to enforce the law. By making “considerable efforts to give offenders a chance to correct
behaviour before imposing a sanction, through voluntary disclosure programmes or
settlement procedures” it is hoped the “persuasive effect Spanish tax laws would be
enhanced’. In the light of this, tax authorities in Spain enforce tax laws and regulations
through the following procedures of settlement: it starts with inspections and assessment
of taxpayers’ compliance status usually done by the Tax Agency in collaboration with other
stakeholders. In the process of conducting this assessment, non-compliance with art. 305
and other relevant provisions of the Criminal Code as well as the General Tax Law are
detected. Upon detection of an offence, a presentation is made of settlement proposal on
the given offence detailing the nature of the offence as well as the facts and points of law
the offence is grounded. The taxpayer is deemed to be liable and is formally notified by the
Tax Agency about the settlement proposal at a hearing before an examining magistrate.
100

Ulrika Lomas, 'Spain Publishes 2018 Tax Compliance Plan’ (Tax-News.com, Brussels 06 February 2018),
ww.tax-news.com/news/Spain_Publishes_2018_Tax_Compliance_Plan____76359.html, accessed 27 July
2018.
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Arguments are heard from the ‘liable’ taxpayer, at the presence of a Public Prosecutor. “At
the end of the period laid down for the audience (15 calendar days from the day after the
notification is given) and once the allegations presented in the case have been assessed,
the competent body communicates an administrative settlement. The tax administration
then approaches the competent jurisdiction or sends the file to the public prosecutor. The
sanctioning process is generally separate from the tax settlement”.101
Thus, the prosecution of tax crimes is the primary responsibility of the Public Prosecutor.
The process of enforcement through to prosecution and conviction or acquittal is that the
Tax Administrator or Agency establishes that a tax fault has been committed, after being
satisfied that the infraction has really occurred, the Agency could notify the taxpayer or
transmit the case to the competent authority (in this case the Public Prosecutor). The Tax
Agency and the Prosecutor would have to notify the taxpayer of the infraction. The tax
payer’s level of compliance with section 4 of art. 305 of the Criminal Code would then
determine whether the case should be presented before an Examining Magistrate. Trial
may proceed to different levels in the court system depending on the decision reached by
the Examining Magistrate.
In the enforcement of tax laws and prosecuting tax crimes, the services of professionals
such as bankers, accountants and auditors are always needed to confirm or disconfirm the
facts of cases being investigated. Some of these professionals do also serve as whistle
blowers on tax evasion issues concealed from the tax authorities. For instance, in the HSBC
former worker’s case, Herve Falciani (a French), as an employee of the bank, was ‘convicted
of leaking bank account data of about 100,000 clients in 2008’ which resulted in the
revelation of a ‘tax evasion scandal’. According to Swiss authorities, Falciani leaked the data
because he wanted to illegally gain from it. For, HSBC, this was a case of ‘theft’. He sought
refuge in Spain while Swiss authorities pursued him. However, the revelation led to “a
series of tax evasion investigations in France, Belgium, the US and UK”. In 2015, HM
Revenue and Customs indicated that following the revelations, ‘it clawed back £135 million
from some of the 3,600 Britons which were identified as potent tax avoiders’.102 Falciani,
regardless of his motives, served as a professional enabler for tax enforcement, on this
occasion.
ix.

How is cooperation between different operational units organised and regulated?
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Elodie Thirion and Amandine Scherrer, ‘Member States' capacity to fight tax crimes: Ex-post impact
Assessment’ (Study: EPRS/ European Parliamentary Research Service, July 2017),
www.europarl.europa.eu/RegData/etudes/STUD/2017/603257/EPRS_STU(2017)603257_EN.pdf, accessed
30 July 2018.
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See Sky news, ‘HSBC tax evasion whistle-blower arrested in Spain’ Sky news, UK (5 April 2018),
https://news.sky.com/story/hsbc-tax-evasion-whistle-blower-arrested-in-spain-11317446, accessed 21 July
2018.
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The Tax Agency is national in scope, with representations across municipalities and
autonomous communities in Spain. The cooperation between different units in the Agency
is laid down by formal rules in the Structure of the Agency which ‘is divided into Central
Services and Regional Services’. The Central Services are centripetal and are organised on
a “model of functional operational areas and support areas”.
The central services are national territorial services that have representation across
regional offices, autonomous communities, administrations, as well as administrations and
customs in the country. Also, the Agency ‘forms part of and presides over two collegiate
bodies of coordination of the transferred taxes established in Act nº 22/2009 of 18
December. These are: (i)The Higher Council for Tax Coordination and Management,103 and
(ii) the Regional Councils for Tax Management and Coordination104.
At the national level, the Agency is governed by two main persons: (i) The President - S/he
acts as Secretary of State for the Treasury whose duty it is to “perform the executive
management of the Tax Agency and to legally represent it in any kind of act or contract”;
and (ii) the General Director - S/he manages the routine functioning of the Agency. The two
senior personnel have their secretariats that interrelate with the Agency’s representations
in the municipalities and self-governing communities. The management of the Agency has
two advisory bodies. These entities are “the Permanent Steering Committee and the
Regional Management Coordinating Committee”. The former ‘is presided over by the
President of the Tax Agency or, in his/her absence, by the General Director, who is the VicePresident’. Each department of the Agency is presided over by a Director, all of whom are
members of the Permanent Steering Committee. ‘The Central Delegate for Large
Taxpayers105 and the Special Delegate for Madrid also attend the meetings of the
Permanent Steering Committee’.
With respect to the Coordinating Committee for the Regional Directorate, it is presided
over by the General Director of the Tax Agency. Members of the Permanent Steering
Committee are also part of the Coordinating Committee. This also applies to the Central
Delegate for Major Taxpayers and that of all the Special Delegates of the Tax Agency. It
would be realised that structural participation of decision makers in the agency is such that
national and regional as well as autonomous community personnel of the Agency
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This is ‘a collegiate body that is formed by representatives of the Tax Administration of the State and of
the Autonomous Community regions and Cities with Statutes of Autonomy’.
104
Regional Councils for Tax Management and Coordination are ‘collegiate bodies formed by
representatives of the Tax Authorities of the State and of the Autonomous Community region or City with
its respective Statute of Autonomy’.
105
This body coordinates and improves “the assistance and the service of large taxpayers”.
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interrelate through functions and coordination.106 The Agency collaborates with
jurisdictional bodies and Tax Administrations from Autonomous Communities under joint
government for the control of the transferred state tributes107.
In fact, the Spanish Constitution in section 118108 as well as art. 17(1)109 of the Judiciary Act
imposes a duty on the Spanish Tax Agency to collaborate,
“with the jurisdictional bodies, established in Articles, by way of various functions,
including judicial assistance and expert testimony in lawsuits for offence against the Public
Treasury, the supply of telematic and customised tax information to jurisdictional bodies
and to the Public Prosecutor's Office and the exercise of the function of judicial police by
Customs Surveillance officials”.110
The Tax Agency discharges its collaboration mandate with the jurisdictional bodies through
actions such as: Support unit for the Anti-Corruption Office, Collaboration in the field of
offences against the Public Treasury,111 Collaboration in other judicial processes, and
Supply of information. See Table below showing collaboration in the area of information
supply by the Agency.
Regarding the most important factor to improve cooperation:
In the age of information communication technology and given that ICT brings institutions
and personnel onto a one-stop platform to contribute to effective decision making without
having to endure the inconveniences of transmitting timeous messages to diverse
departments like the Agencia Tributaria, ‘ICT implemented and used’ is the most important
factor to harness cooperation. This is especially so when the Agency is already progressing
with the development of reliable and interactive electronic tax collection and
managements systems.
For instance, the Spanish Tax Agency has launched and operationalised an ‘Electronic Tax
Agency’ that provides online services to the public and aims “to dedicate efforts to
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improving services that [the Tax Agency] provides through electronic channels”.112
However, harmonising cultures and traditions within the Agency and its collaborating
agencies would also go a long way to even harness the full potential of the ICT
infrastructure deployed. This does not discount the importance of ‘externally imposed
firewalls’ except that it does not appear to be as important as the other two factors in
Spain.
x. What are the legally defined thresholds for launching preliminary investigations of
suspected tax crimes?
According to art. 305 (1) of the Spanish Criminal Code, a crime against the treasury is
thought to be committed if the amount associated with the purported tax fraud does
exceed one hundred and twenty thousand euros (120,000 Euros). However, this is only said
to be fully occasioned if the purported amount and conduct in question are not brought
into compliance with art. 305 (4) which rests on wholly acknowledgement by the taxpayer
of the tax liability and full payment thereof prior to notification by tax authorities of the
commencement of investigative proceedings or related enforcement procedures. Before
criminal proceedings are initiated, therefore, the Tax Agency conducts verification through
‘the inspection procedure’ which can identify certain facts that could “constitute offences
against the Public Treasury”.
The Tax Agency conducts the preliminary inspections using selective control and
investigation as well as extensive control. (i) ‘selective control and investigation’, is
purposed on ‘detecting and regularising the most complex defaults and pursuing the most
sophisticated forms of fraud’. The investigations here often “terminate with the
corresponding administrative settlements which regularise the taxpayer's situation, or with
the submission of a report to the Public Prosecutor's Office when the activities reveal
indications of offences against the Public Treasury, money laundering or smuggling”.’ It is
only when the Tax Agency is satisfied that its initial checks present likely fraud that the
Public Prosecutor’s Office is invited to proceed with further investigation and possible
prosecution in the Court of law. (ii) ‘extensive control’, is however purposed on ‘detecting
and amending errors and more simple tax defaults’ using “computer processes and
documentary checks (without inspection of the taxpayer's company accounts), usually
carried out in its own offices”.113
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See ‘An informative Internet portal’ of the Tax Agency, www.agenciatributaria.es/, and ‘e-Office for
carrying out procedures online, accessible both from the website and directly at’:
www.agenciatributaria.gob.es/.
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xi. Are statistical data for your jurisdiction and quantifying information measuring the
performance of the different branches of LEA conviction rates, number of cases, etc.)
systematically collected and published?
The Tax Agency has both manual and electronic mechanisms for collecting statistical data.
This is mainly carried out through records from its findings from inspections and surveys as
well as documentary and practical evidence procured by collaborating agencies on law
enforcement regarding tax. Over recent years, in collaboration with EU and other partners,
the Spanish tax authorities have, apparently, been improving their measures to combating
tax fraud in the country. The Tax Agency has increasingly used modern technology and
internet services to obtain relevant data on taxpayers. It obtains data from at least 800
sources. These sources include tax returns filed by taxpayers, ‘mandatory data provided by
employers, financial institutions such as banks, as well as utility service companies’. These
sources have many datasets including those on tax crime. There is annual report on indices
in those areas. Elements include: Control of tax and customs fraud: principal magnitudes,
Total gross tax collection, Total net tax collection, Tax offences reported by the Financial
Inspection and Customs and Excise Duties divisions, Results in Personal Income Tax,
Collaboration of the Tax Agency with jurisdictional bodies, Expert witness and judicial
assistance activities during the penal process, Supply of information to Jurisdictional Bodies
and so on. See some of the data corresponding to these datasets in the appendix.
The data collected from the various sources are analysed and cross-referenced in order to
detect and prevent tax crimes. These efforts have yielded some positive results. From 2012
to 2015, at least 40 billion euros were collected by the Tax Agency through fighting tax
crime. Indeed, it has been seen to be the highest ever recorded results generated from
efforts at combating tax crime. Also, since 2012, the Tax Agency has developed the capacity
to track overseas’ assets of taxpayer using the Modelo 720. With this, Spanish residents
that have assets abroad beyond 50,000 euros are mandated to fill in every year. This is
understood to have ‘already detected over 12 billion in assets abroad’. In addition, since
2012, it is prohibited to make cash payments beyond 2,500 euros as long as one of the
parties is either a corporation or professional. This regulation produced about 1,313 cases
that were sanctioned in 2015. Also, in 2016, it was reported that there were 226 tax
offences associated with 210 taxpayers. Tax fraud therefrom amounted to 278.33 million
euros. Hitherto, fraud measures to combat fraud were said to yield the 10.000 million
euros in 2010 while this ‘was maintained between 10 and 11 billion euros’ in the ensuing
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three years. In 2015, inspections were carried out on 29,275 which yield a settlement of
€7129 million.114
In addition to the Modelo 720, the Tax Agency has developed new automatic exchange of
information system to track offshore wealth. With the ‘Common Reporting Standard’, each
local tax agency does not have to request for relevant data. They are able to receive data
on worldwide assets of taxpayers each year, in this case. In the light of the General Tax Law
(2015), all the names of taxpayers that have a tax debt of over a million euros are published
on the website of the Tax Agency. Following this, identities of convicted tax offenders are
published in the Boletín Oficial del Estado (BOE) which is the daily Spanish Official Gazette.
Also, a provision is established in the tax law of what is termed as ‘aggravated offence for
a tax fraud of over 600,000 euros’ which attracts imprisonment of six years. It also attracts
a statute of limitation of years.115
The data usually generated by the Tax Agency are worth both as a guiding and probative
value, in the sense that while some of the figures are based on averages and estimations,
others are based on hard facts, some of which can support Public Prosecutors and other
LEAs to trace and punish tax crime in the country.116
Details of these offences can provide a significant value for future trials that assume the
nature and character of the previous and ongoing cases in the country.
Table 2: Tax offences reported by the Financial Inspection and Customs and Excise Duties divisions

Number

Amount (in millions of euros)

2015

341

442.66

2016

226

278.33

Accumulatively, about 14,379 million euros were mobilised from tax evasion activities by
the Tax Agency in 2016. The 14,379 million euros constituted 9,533 million euros from
inspections of the Tax Agency (including from legal proceedings) and 4,846 million euros
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from ‘reductions in refunds (including amounts reduced on legal proceedings, and from
self-assessment adjustments’.

7.4

What are the main challenges in the prosecution of tax crimes?

For any tax system to be efficient and effective in its delivery, at least, the following six
conditionalities must be satisfied: (i) There must be right quality staff of the needed
quantity; (ii) There must be the right institutional and resource deployment framework; (iii)
The legal and regulatory framework must be comprehensive, consolidated, responsive and
simplified; (iv) There must be a public-buy-in; (v) The general tax administration must have
a comprehensive collaborative system with every institution from within and outside the
country where all aspects of property, income and other finances related to taxation can
be compositely received, distributed, utilised and updated; (vi) There must be
uncompromising transparency and accountability across the forward and backward
linkages in the taxation chain. 117
Quite clearly, these are difficult requirements for many countries to meet. But without
these imperatives, rent-seeking activities, unimpressive tax morale, tax avoidance and tax
evasion would compromise the vitality of tax policy initiatives.
The administrative and legal framework which envelopes most of these requirements and
attendant problems in Spain, appears to have more questions than answers, despite the
continued efforts of Spanish authorities to address the challenges. Tax crime, therefore,
continues to “present both regulatory and delivery challenges” to Spain. With all its
complexities, tax crime becomes all too apparently bold to fester if appropriate steps are
not taken to meeting the above requirements, at least, halfway. Operational efficiency of
the tax administration and effectiveness of tax regulatory framework have always been the
generic framework in which the challenges are situated from the standpoint of tax
administrators, prosecutors, attorneys, judges and magistrates. In this regard, the
following challenging submissions would all the more appeal to our understanding that
Spain has still been bedevilled with administrative and regulatory challenges in effectively
addressing tax crime.
The use of identity theft is a challenge confronting financial intelligence units in Spain.
Concealing identity in foreign companies is a key challenge facing tax authorities. Messi’s
case was contained such issues of hidden identity of taxpayer to evade taxes.
Also, limited staff of the Tax Administrations is a challenge in Spain. The number of public
officials to combat tax crime in Spain are relatively limited when compared with the active
117
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population size in the country and complex geography with islands and large size. Even
though the implementation of state-of-the-art technologies to address tax crime could
cater for some manpower needs of effective and efficient tax administration, the
complicated nature of tax crimes reasonably requires more qualified staff in the fight
against tax crime.
The Spanish Trade Union of Technicians of the Ministry of Finance (GESTHA) actually
recommends that the Tax Agency should increase personnel numbers involved in fighting
tax fraud. According to OECD sources, “Spain only counts with one public official for every
1,928 contributors” which does not appear good. For instance, France has ‘one public
official for 860 contributors, Germany one for 729 while Luxemburg has one public official
for every 551 tax contributors’. Related to this challenge is the fact that, in the estimation
of GESTHA, more resources spent on tax personnel are used to target “smaller fraud” than
the big fortunes that engage more in financial crimes.118 There is also the political
willingness to commit to regulatory changes that can address such misplaced targeting and
utilisation of public resources. The issue of special tax regimes contributes to the
regulatory challenges faced by tax authorities in Spain.
Level of cooperation of taxpayers and institutions and the Tax Agency is reasonably high.
The Tax Agency has also got communication channels through which it reaches out to
taxpayers and collaborating institutions through its information services, Civic-Taxation
Education Programme, institutional campaigns, generic assistance programmes, Income
Tax Campaign, support for paying tax liabilities, and assistance plan for people with
disabilities.
Professional expertise for complex tasks appears to be available in Spain since there are
many renowned tax experts and legal experts in Spain. Regulatory and institutional changes
have been known to be having some form of impact on tax performance in Spain. See
appendix for regulatory impact on various tax performance indicators. However, in
“upgrading and implementing state-of-the-art technologies”, some technical hitches do
usually occur. It becomes even more problematic if there are some delays in deployment.
There has not been any available evidence that the implementation of technologies such
as the migration of the PADRE program to online, the Renta WEB for filing tax returns, have
had some adverse impact on prosecutions.
The legal framework is also challenged with many tax legal instruments, whose relationship
to each other is complex and somewhat disjointed. For instance, the General Tax Law
(2015), is said to be consolidated but may be a far cry from interpretative reality because
118
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of three fundamental concerns. Firstly, one requires to have the last amended version and
subsequent modification of the tax law to be able to make a complete sense of the
amendments therein. To be more specific, there are, in fact, four legal instruments under
the GTL which one requires to have on hand to make complete interpretative sense
thereof.
These are: (i) Law 34/2015, of September 21, partial modification of Law 58/2003, of
December 17, General Tax (BOE, September 22, 2015); (ii) Law 58/2003, of December 17,
General Tax (BOE, December 18, 2003); (iii) Law 230/1963, of December 28, of the General
Tax Law (BOE, December 31, 1963); (iv) Comparative table, Modifications to the General
Tax Act introduced by Act 34/2015. Secondly, there other instruments from Royal
Decrees,119 Royal Legislative Decrees, Ministerial Orders,120 and Resolutions121. The
interpretive relationship with the GTL appears a bit complicated for ordinary taxpayer.
The defence that can be put forward is that the amendments introduced by Act 2015 and
the subsequent instruments are minor and so could easily be spotted. At the same time, it
is also argued that the education and sensitisation activities of the tax authorities would
help clarify the issues therein. These two arguments don’t appear to be persuasive enough
because a well consolidated document that is handy is more understandable and
productive, especially so when the subject matter is an area of economic life that is
inconveniencing to many people, who would, given the chance, plead ignorance even if
that could not stand as a reasonable excuse.

7.5 What is the role of enablers in tax crimes?
Because of the specialised tax regimes in Spain, the positive role of tax enablers is apparent.
This is also so with the negative role. The positive role they play is that they are able to help
their clients to make best, genuine and legitimate tax choices. The other positive role is
that they share strategic information to the Tax Agency and its collaborators with respect
to reforms and surreptitious activities of criminals.
The negative role of the enablers is that they obviously assist their clients with criminal
minds to evade taxes illegally – with the hope that they will outsmart the tax and criminal
laws in the country. With this negative role played by enablers in tax crime, the public
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E.g. Royal Decree 1075/2017, which modifies the Regulation of Value Added Tax, approved by Royal
Decree 1624/1992, of December 29 (BOE, 30-December-2017).
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treasury loses hugely to undetected fraud and the consequent adverse effect on Spanish
government’s spending on essential public services.
Apart from accountants, consultants and professional financial enablers working with
financial institutions, corporate crime lawyers such as ‘Chambers and Partners’, ‘Blevins
Franks’ and many other law firms have financial crime departments that provide services
to clients in Spain. Of course, they are, by law, not expected to render services that support
criminal conduct of people but most of these tax crime enablers are veiled by the legitimate
services they provide to clients. There is no direct law in the country that regulates how
information is exchanged with enablers except that certain conduct exhibited by the
enablers of tax crime could indeed be captured by the provisions of the Criminal code on
corruption.

7.6 What is the role of whistle blowing and intelligence provided “from
inside”?
As Turksen has cited an anonymous author, saying: “When exposing a crime is treated as
committing a crime, you are ruled by criminals”,122 it would appear that whistleblowing, for
the most part, is a risky venture even if there are some rewards. In this case, whistleblowing
would either be labelled as a moral crime against ethical corporate conduct, or it is risky
exposure of the whistle-blower to court proceedings, or the conduct is labelled as outright
crime that is supported by legislation or constitutional imperatives or all of the
aforementioned. This is interesting, instructive and worrying. Interesting because it, at first
sight, sounds ironic and hyperbolic. Instructive because it directly fits well into the narrative
instruction given under this section. It is worrying because it is real across many
jurisdictions, which should not have been the case.
However, increasingly, whistleblowing legislations tend to protect the whistle-blower from
criminal prosecution and to reward them handsomely when they volunteer information
leading to the discovery of crime. Many are, however, bereft of protective remedies and
reliefs for the whistle-blower in a situation where the whistle-blower had been part of the
crime being exposed. In the same vein, many have not presented guarantees that protect
the whistle-blower from being persecuted by the institutions they work for. Despite recent
outturns, a whistle-blower, at the very least is estranging themselves from normal working
and social life. The expected rewards are: the monetary compensation by state authorities,
and or the inner satisfaction of helping expose crime that has collateral damage to the
public.
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Turksen, ‘The Criminalisation and Protection of Whistle-blowers in the EU’s Counter-Financial Crime
Framework’.
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In Spain, direct legislation has not yet been enacted to protect rights of whistle-blowers of
employees. The present legal order that relates to freedom of information and expression
only recognise whistle-blower protection rights indirectly. For instance, the 2011
constitution provides for freedom of expression but the specific order directly
guaranteeing the protection of a whistle-blower is evasive. The criminal legal order also
obliges everyone to report commission of crimes to LEAs, it does not allow them to report
crime secretly to the LEAs. For a crime to be qualified for investigation, the claimant has to
come forward to present the claim of criminal conduct by someone. For this reason,
whistle-blowers would apparently be without any reasonable protective mechanisms
provided or sponsored by the state. This acts as a serious deterrent to anyone willing to
divulge criminal activities to LEAs in order to discharge the obligation to report criminal
conduct.
However, administrative legislative instrument that permits whistle-blowers to report to
LEAs about conflict of interest situations of ‘high-ranking officers and members of the
legislature’ is not only verbose but also lacks the needed protection for the whistle-blower.
It must be underscored that during criminal proceedings, the State may render protection
for witnesses, but this is not guaranteed and when granted such protection may not be
adequately proportionate to the magnitude of exposure to retribution, revenge or
persecution the witness would have been subjected to. Despite these ambivalences in the
clear protection granted to whistle-blowers in Spain, it appears – really so – that a whistleblower can become successful when he/she comes under corruption and financial crimes
to leak suspected commission of crime to the LEAs. A case in point is Fernando
Urruticoechea. For about thirty years working as an auditor in the public service, he had
gathered information on ‘financial crimes and illicit acts’ committed by businessmen,
political parties and civil servants which he decided to disclose. Those involved were
subsequently indicted and sued in the court of law. Castro Urdiales’ former mayor was
subsequently convicted. A more recent case is that of Ana Garrido, known for her exploits
in promoting whistle-blowing protection rights. She had filed a complaint in “the
sensational “Gürtel” case that revealed corruption in the highest ranks of Spanish
government”. She discovered startling revelations about “national conspiracy” involving
this top-notched corruption scandal. She reported these revelations but suffered the
consequences. He was said to have been harassed at work place, Boadilla del Monte town
council. She won the case of workplace harassment against the Town Council at the Spanish
Supreme Court. However, the Town Council failed to comply and thus kept her out of her
work for some time until in 2017 when the Spanish Supreme Court ruled in favour of
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Garrido and imposed a conviction sentence on Boadilla del Monte Town Council that was
ordered to pay reasonable fine to Garrido.123
There have been calls from international organisations such as EU and OECD as well as Civil
Society Organisations that encourage Spain to enact legislation that guarantees effective
protection for whistle-blowers. There appears to be hesitant political will power to respond
favourably to such calls. Across EU, there is general fear amongst politicians concerning
whistle-blowers as some are of the view that whistle-blowers have the proclivity to leak
state classified secrets which may threaten the security architecture of EU. Nonetheless,
increasingly, EU member states are enacting legislations to guarantee protection of
whistle-blowers. At the EU level, proposals are being made by the EU Commission to
“guarantee a high level of protection for whistle-blowers who report breaches of EU
law”.124
It is instructive to note that, despite the fact that the current legal order in Spain does not
provide the needed protection for the whistle-blower, there have been initiatives by the
Spanish authorities to respond to the calls. For instance, in 2014, the country came out with
a whistle-blower e-mail hotline that permitted whistle-blowers to report anti-competitive
conduct to LEAs anonymously. This looks great. Furthermore, two Spain’s political parties,
Podemos and Cuidadanos had adopted and drafted a whistle-blower bill which is presently
under discussion by the authorities and civil society.

7.7 Analysis of the Constantino Geronimo and Marcos Benjamin Case
i. The Facts of the Case
This is a typical tax evasion case. The facts were as follows:
One:
It was an appeal case by Mr. Constantino Geronimo (“Geronimo”) and Mr. Marcos
Benjamin (“Benjamin”), with an appeal cassation number 1729/2016 against the
judgement that was delivered by Section 8 of the Provincial Court of Barcelona on 5th July
2016. Under the legal direction of Mr. Javier Sånchez-Vera Gomez-Trelles, they were
represented by the Public Prosecutor, Ms. Beatriz Sånchez-Vera Gomez-Trelles.
The Supreme Court Criminal Chamber (“the Court”) heard the case and issued judgement
(No. 374/2017) on 24th May 2017 upholding the original decision by the Provincial Court
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of Barcelona which had convicted and sentenced them on three counts of offenses each
with a penalty of 21 months each imprisonment.
Additionally, Geronimo was fined a total of 2,092,819.55 euros for the three counts of
offenses of fraud while Benjamin was fined a total amount of 1,596,939.93 euros for the
three offenses of fraud against the Public Treasury.
Geronimo’s appeal was regarded as entirely without merits and was entirely dismissed by
the Court. However, some aspects of Benjamin’s appeal were limitedly upheld and so the
appeal of Benjamin was partially dismissed. The basis of their appeal against the judgement
by the Court of First Instance were, thus, either rejected or said to have been reasoned in
the original judgement.
His excellency Luciano Varela Castro was the Presiding Speaker. Mrs. Dna. Maria Josefa
Lob6n del was Counsel for the Administration of Justice (the State Attorney's Office) while
members of the Court were: Andrés Martinez Arrieta, Mr. José Ramon Soriano Soriano, Mr
Luciano Varela Castro, Mr Alberto Jorge Barreiro, and Mr Andrés Palomo Del Arco were
members of the Court. H.E. Mr. Luciano Varela Castro acted as the rapporteur.
Two:
The case started at the Court of Instruction (No. 3 of Gavå) from where an Abbreviated
Procedure (DP No.598/13) was ordered against the then Defendants, Geronimo and
Benjamin, for three offences against the Public Treasury. The Court of Instruction
concluded the procedure and submitted it to the Provincial Court of Barcelona. The
Provincial Court heard the case (no. 1 10/2015) and subsequently, issued the judgement
that was contested at the Supreme Court with the case under study here.
Given that the original ruling was upheld by the Supreme Court, the facts of the original
ruling are summarised below to contextualise the present case.
1. Geronimo was the principal or first Defendant. His father, Benjamin was the other
Defendant.
2. He was born in 1987. At the he became resident in Spain in 2000, he was an
Argentine, with no criminal records, became a Spanish national in 2005 and was a
footballer ever since he came to Spain.
3. As a footballer with Barcelona Football Club, he had income from his club and from
the exploitation of his image rights. His income from these sources were to be taxed
according to the provisions of the General Tax Law. He was under obligation to
declare his income sources and file his tax returns on these incomes.
4. Geronimo, however, when he was filing his Personal Income Tax (IRPF) returns for
2007, 2008 and 2009, he failed to testify before the Spanish Tax Office his income
from the exploitation of his image rights.
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5. He, therefore, failed to comply with his obligation to contribute.
6. The revenues that were obtained from the image rights for these years was hidden
from the Public Treasury of Spain.
7. The strategy deployed to hide his said income began in 2005, even though his
apparent criminal conduct was associated with years beginning from 2007.
8. What he did under the strategy was that he entered into agreements with countries
with opaque legal regimes and those with double taxation which was to ensure that
Geronimo would have his income “transferred from companies located in
countries with permissive tax legislation to countries with opaque tax systems,
without being subject to the Spanish Tax Administration”.
9. Geronimo was initially managed by his Mother, Mrs Rosa Amalia (“Amalia”) and
Benjamin until on the 3rd of March 2005, when in apparently trying to roll out the
strategy, and on behalf of Geronimo, Benjamin pushed forward the idea of agreeing
to transfer the image rights of Geronimo “to Sport Consultants Ltd [in Belize] for a
period of ten years, renewable at the will of the assigning company and for a oneoff payment of 50,000 American dollars”. Rights thereof were transferrable to a
third party. This was later ratified by Geronimo when he became legal age on 27
January 2006.
10. At this point ‘capital and administration of the company’ was held by Amalia.
11. In the process, apart from Sport Consultants Ltd, about seven other companies in
UK, Belize, Uruguay, and Switzerland were involved in the transaction chain of
transferring and exploiting image rights of Geronimo as well as “services related
to the conclusion of sponsorship and merchandising contracts for the player's
image rights, in exchange for a commission”. Interestingly, Benjamin had 50%
capital shares in Sport Enterprise Ltd in UK through Goodshire S.A in Uruguay. In
order to remove Sport Enterprise Ltd, Sport Consultants Ltd transferred all its
exploitation rights and benefits to Jenbril S.A in Uruguay on 12th March 2007 from
the contract it had signed with Benjamin and Geronimo on 3rd March 2005; it was
discovered that the “capital and administration” of Jenbril S.A did exclusively
correspond to Geronimo. The other companies in the network were Lazario
GMBH125 in Switzerland, Vitop Consulting AG126 in Switzerland, Sidefloor Ltd in
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To conclude ‘sponsorship and merchandising contracts for the player's image rights, in exchange for a
commission of between 5% and 8% on the net payments derived from such contracts. Contracted by Sport
Consultants Ltd’.
126
Holding company for Lazario.
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UK127, Jordan128 in UK, Tubal Soccer Management GMBH129 in Switzerland. Quite
a network!
12. So, on the chain, there were three principal actors, i.e., (i) Benjamin and Geronimo
(resident in Spain) who engaged (ii) Sport Consultants (resident in Belize) which
signed contracts with other service companies and later transferred exploitation
rights and benefits to (iii) Jenbril, that in turn signed different service contracts with
other firms. Instructively, (i) and (iii) have the same people acting and owning.
13. The modus operandi of the principal actors was to involve many actors and engage
them in jurisdictions that either would not by law know, because of its tolerance for
opacity, their surreptitious activities but also operate in jurisdictions where it was
legitimate to operate without the requirement to pay taxes on moneys they may
have earned abroad, possibly from the opaque jurisdictions. The catch! They
possibly could move around with income from exploitation rights of Geronimo
without being detected by LEAs from Spain and so on.
14. Belize and Uruguay had legislation that allowed opaque companies, at the time.
Submission of tax returns or annual reports or accounts was not required in these
jurisdictions. On the other hand, United Kingdom and Switzerland had many
agreements to avoid double taxation. These two countries did not have any
legislation at the time that penalised ‘operations with companies that were resident
in Belize and Uruguay’.
15. These resulted in tax liabilities for Geronimo reaching “the figures of 1,064,626.62
Euros, corresponding to the 2007 income tax year; 1,584,601.09 Euros, for income
tax in 2008, and 1,536,775.41 Euros for income tax in 2009”.
16. Total tax debt payable for the three years amounted to 4,186,003.12
17. Before this litigation, with the exception of 21,328.16 euros still outstanding, the
above liabilities had been settled by Geronimo, together with the corresponding
tax interest.
Three:
As a result of the facts availed in section TWO, the Provincial Court of Barcelona or Court
of First Instance ruled that:
1. They must convict and sentence Geronimo as the perpetrator of Three Crimes
Against the Public Treasury under articles 305 and 305 bis of the Criminal Code of
Spain.
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Tax Planner.
Law firm.
129
To replace Lazario in providing ‘sponsorship, merchandising and image rights’. Lazario and Tubal were
shareholders to Vitop.
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2. This came with mitigating or attenuating circumstance under art. 21(5)130 of the
Criminal Code
3. With the first of Fraud in Terms of Income Tax for Financial Year 2007, Geronimo
was convicted and sentenced to 7 months’ imprisonment and a fine of 532,131.31
Euros, with 90 days of personal subsidiary liability in the event of non-payment and
loss of the possibility of obtaining public subsidies or aid and of the right to benefit
from tax or social security benefits or incentives, for a period of one year.
4. With the second crime of fraud in relation to income tax for financial year 2008,
Geronimo was convicted and sentenced to 7 months’ imprisonment, and a fine of
792,300.54 Euros with 90 days of personal subsidiary liability in the event of nonpayment and loss of the possibility of obtaining public subsidies or aid and of the
right to benefit from tax or social security benefits or incentives, for a period of I
year.
5. With the third crime of fraud in relation to income for financial year 2009,
Geronimo was convicted and sentenced to 7 months’ imprisonment, and a fine of
768,387.70 Euros, with 90 days of personal subsidiary liability in the event of nonpayment and loss of the possibility of obtaining public subsidies or aid and the right
to benefit from tax or social security benefits or incentives, for a period of I year.
6. Total term of imprisonment for Geronimo stood at 21 months while total fine was
2,092,819.55 euros.
Benjamin was deemed as “a necessary co-operator” of Three Offences against the Public
Treasury under articles 305 and 305 bis of the Criminal Code, with the same attenuating
circumstance of art. 21(7) in conjunction with art. 21(5) of the Criminal Code. The following
penalties were established.
7. With the first offence of fraud In Relation to Geronimo's Income Tax for the 2007
Financial Year, 7 months’ imprisonment, a fine of 532,313.31 Euros, with 90 days
of personal subsidiary liability for non-payment and loss of the possibility of
obtaining public subsidies or aid and the right to benefit from tax or social security
benefits or incentives, for a period of I year.
8. With the second crime of fraud in relation to the income tax for financial year 2008
for Geronimo, 7 months’ imprisonment, a fine of 532,313.31 Euros, with 90 days
of personal subsidiary liability in the event of non- payment and loss of the
possibility of obtaining public subsidies or aid and of the right to benefit from tax or
social security benefits or incentives, for a period of I year.
9. With the third crime of fraud in relation to income tax for financial year 2009 for
Geronimo, a prison sentence of 7 months, and a fine of 532,313.31 euros, with 90
130

The convict having compensated the victim for the damages caused or having lessened the effects
thereof, at some phase of the procedure and prior to the trial taking place.
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days of personal subsidiary liability in the event of non-payment and loss of the
possibility of obtaining public subsidies or aid and the right to benefit from tax or
social security benefits or incentives, for a period of I year.
10. Total number of months of imprisonment for Benjamin was 21 while the total fine
for the three years was 1,596,939.93 euros.
11. Geronimo was ordered to indemnify the Treasury FOR the sum of 21,338.16 Euros,
with interest, pending payment on the date of the indictment, with the remainder
of the amounts due having already been paid by the defendant. The defendants are
also ordered to pay the costs of the present proceedings.
Four:
The Court heard the appeal, entirely and partially rejected the motives or basis of the
appeal and upheld the original judgement, in large part. The decision of the Supreme Court
was, thus, as follows:
On the basis of the fact that the motives that formed the basis of Geronimo’s appeal were
without substantial merits either because they were unfounded, misplaced, repetitive or
unsubstantiated, “this Chamber has decided to dismiss in its entirety the appeal brought
by Mr Constantino Geronimo, against the judgement delivered by Section 8 of the
Provincial Court of Barcelona, dated 5 July 20 1 6, whose judgement we confirmed in its
entirety with respect to this appellant”.
The Court, however, partially upheld Benjamin’s, appeal against the judgement of the
Provincial Court, and annulled “in the specific and limited terms that will be used in the
second judgement that will follow”.
Their prison sentence was in a form of suspended sentence. Benjamin and his son were not
going to serve any jail term. They were to substitute that for additional fines.
With respect to Presumed damage: The damage that was caused to the Public Treasury
could and was determined by the Court. It was presumed to be the taxes that were not
paid from 2007 to 2009. The tax debt for each tax year was determined. Tax debt owed by
the Applicants, accumulated interests and fines were recovered (most even) before the
conclusion of the case at the Provincial Court. Because of the remedial actions taken by
Benjamin and his son, their accounts were not seen to be frozen anywhere.
Laws / legal instruments and provisions applied: The legal instruments applied in this case
are:
The Criminal Code of 2015, The Criminal Procedure or Prosecution Code of 2015, The
Spain’s Constitution of 2011, The Spanish Civil Code 2017, and The General Tax Law 2015.
Provisions of the instruments applied in the case are:
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•
•
•
•

Constitutional provisions applied are: Sec. 17, sec. 24, sec. 31, sec.133, sec.149, and
sec. 157.
Relevant provisions of the Criminal Code applied in the case are: Arts. 10 to 18; 19
to 20, 21, 61 to 72, 73 to 79, 298, 299, 300, 301, 302, 303 and 304, 305, 305 bis
Relevant provisions of the Criminal Procedure Code applied are: Arts. 14, 120, 849,
851 and 852.
Relevant provisions of the General Tax Law (GTL) applied in the case are: Arts.1,
252.

7.8 Involvement of third parties
The news of this tax evasion case was broken by the “Football leaks” 131which catalogued
many instances of footballers attempting to evade taxes through nebulous arrangements
and tax havens and so on. This was what first caught the attention of the tax administration
in Spain. However, it would be seen from the various companies dealt with by the main
actors, that they were engaging the services of tax planners, lawyers and accounting
specialists to provide services for them at a commission or fee. These enabling activities
apparently helped Benjamin and his son to escape the long hand of the law for some time
until they were busted by the football leaks. It is not clear whether there was whistle
blowing action that supported the tax authorities to unravel the hiding escapades of
Benjamin and the son beyond the football leaks which provided sources to their claims. It
probably was what primarily helped the tax authorities to follow through the
investigations.

7.9 Cross national dimension of the case
This case was shaped using five jurisdictions. These are UK, Switzerland, Uruguay and Belize
– and of course Spain was the launching out ground. In fact, they were other companies
that signed many contracts with Benjamin and his son beyond the seven key players
mentioned above.

7.10 Criminal Investigation and Court Proceedings
i. Evidence presented
When Geronimo and Benjamin were confronted after the ‘football leaks, they did not
appear to deny undertaking those avoidance activities which were later found to be
criminal in nature. However, Geronimo continuously pleaded innocence because,
according to him, he was not aware of details in the contracts he used to sign from 2006
131
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when he became of a legal age. For him, it was the responsibility of his father, Benjamin
and their lawyers. His job was to play football.
But the court was unpersuaded by this argument. It could not appreciate why he knew of
the benefits that came to him but could not bother to ask why and how – but just
benefiting. Ignorance could not be an excuse in this case. In effect, the tax authorities and
the court of instruction obtained the evidence in respect of some of the contracts they had
signed.
They also obtained documents and data on their financial flows across the jurisdictions in
which they staged their smart enterprise to exploit the image rights of Geronimo. The
Financial Intelligence Unit appeared to have provided useful support to the tax authority
and the courts to be able to trace, retrace and analyse the transactional data of these
taxpayers in question.
ii. Duration and outcome of court case
The case at the provincial case started in 2013 and travelled all the way to the Supreme
court in 2016. By May 2017, judgement was issued, and appeal was largely rejected. In
effect, the whole process lasted about four years.

7.11 Policy involvement
Spanish economy has been competing for breathing space to spur economic growth and
prosperity for its citizens. This imperative has always been hugely connected to the public
rating and fortunes of politicians. So, when this case emerged particularly at the time
Spanish political economy was even more desperate for revenues since the country had
just emerged from recession, special policy action needed to be taken to at least close some
of the revenue gaps. Series of events like this case led to the enactment of the Beckham
Law in 2006. There was also the reawakening zeal by political actors in the applicable
ministries to pay keen attention to the monitoring and intelligence gathering on high-rated
football players and such other highly-paid workers regarding tax fraud and money
laundering. These, apparently, contributed to cases like Ronaldo and co being busted in
recent times.

7.12 Public discourse
The case was a razzmatazz! Involving one of the best football players in the world, it was
not a surprise to attract such a wide media coverage both in Spanish and English. However,
the reporting in terms of the fines and interest payment as well as the kind of attenuating
remedies that were granted to Geronimo and his father have had twists and turns. It was
presented as a scandal, largely. In fact, the issue of suspended prison sentence was
148

PROTAX
particular subjected to scrutiny. What appears to be, an unwritten rule, is that a prison
sentence for less than two years can be substituted for a fine. A number of people were
wondering why Geronimo was sentenced and convicted to prison, yet he was walking
freely.

7.13 Ground level operations
The Spanish Tax Agency is a ‘public law institution that has been appointed to the Ministry
of Finance and Civil Service through the State Secretariat for the Treasury’. As the main
agency responsible for preparing ground rules, strategies and plans to harness tax systems,
tax collection and application in Spain, the Spanish Tax Agency engages in many tax related
activities including the search, analysis and sharing tax related infractions with other LEAs.
The taxpayer’s information that is usually retrieved and shared with its partners and
collaborators are the primary basis for action in the Public Prosecutor’s Office and the
courts and magistrates.
These are normally done through the reports the Tax Agency authors from its assessment
projects on taxpayers’ compliance and fidelity. Through assessment results, they not only
help themselves to formulate strategies and plans but also, they support the government
in formulating tax policies and laws. The intelligent units such as the FIUs are also useful
partners to help the tax authority uncover information on taxpayers that would have been
difficult or impossible for the Agency to uncover alone.
With respect to prosecution of tax crimes, after every assessments or inspections on
taxpayers, red flags are raised, and follow-ups are made to be sure of the possible tax
infraction. When confirmed, the first step the tax agency does is to seek to regularise the
status of the taxpayer and make the taxpayer pay off any outstanding indebtedness. If the
taxpayer charged to be liable does not prove to be recalcitrant, the tax authorities would
cooperate with him/her to regularise the status and settle outstanding indebtedness. But
if the reverse conduct is true of a liable tax payer, then external enforcement measures
using the court system would then apply.
So, a taxpayer that has, for instance, violated art.305 of the Criminal Code, would be
pursued by the Tax Agency to get them settle their tax debt. That is administrative angle.
But at the same time, that evidence could be submitted to the Public Prosecutor and or
examining magistrate to adjudicate on. This is the criminal context. During prosecutions,
the Tax Agency usually would be ready to provide material evidence and witnesses to get
a successful prosecution. The Tax Agency also partners with some other tax authorities in
the EU to share information and competences as well as experiences.
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7.14 Critical Analysis and Assessment
i. Critical legal analysis of the case
This case was a straight-forward one with art. 305 and 305 bis of the Spanish Criminal Code
as basis for establishing liability to criminal conduct – thus, tax fraud. What was in
contention was the issue of criminal continuity. It appears however, that the majority
decision on that is more persuasive since there is jurisprudence on this in Spain that largely
favours this position.
ii. What makes the case typical for tax crime in your country
Spain is one of the countries in the European Union (EU) with significant interests and
participation in the economic and political development of the union. It has significant
representation across all the 13 EU institutions and its interinstitutional bodies. For
instance, of the 350 members in the European Economic and Social Committee (EESC), 21
members represent Spain. EESC, with representation from organisations of employers and
workers as well as other interest groups, does render ‘opinions on EU issues to the
European Commission (EC), the Council of the EU and the European Parliament’. EESC,
thus, form a core nexus between citizens of the EU and the decision-making institutions of
the Union.132 One of the crucial issues which are of concern to the three collective parties
on this nexus is taxation, its policy inconsistencies across EU countries, tax crime as well as
legal ramifications thereof. This says a lot about the significance of taxes in EU.
Indeed, taxes are not only leading drivers of revenue generation in EU nations but also,
they are at the centre of propelling economic growth and development in these
countries.133 In Spain, percent of revenues from all taxes to GDP in 1990 was 31.6% whiles
in 2016 all tax revenues to GDP increased by 1.9% to 33.5%. OECD countries achieved
relatively higher figures of tax revenues to GDP from average of 31.9% to 34.3% with 2.4%
tax revenue to GDP increase in the same period – i.e. OECD average was a 0.5% higher than
Spain’s. According to Eurostat, EU’s overall tax-to-GDP ratio in 2016 was 40.0% which was
about 0.3% increase over 2015.134 It therefore means that taxes incrementally contributed
to GDP in EU over the period. However, according to OECD, in the same period, Spain’s tax132
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to-GDP ratio rather decreased in 2016 over 2015 by 0.3%, thus respectively from 33.5% to
33.8%.135 This shows that Spain lagged behind the EU’s progress with the same 0.3%
margin. However, tax performance index (Results/Staff ratio) which ‘averagely measures
the contribution of each employee of the Tax Agency, in euros, to the results of the fight
against fraud’ appeared encouraging since each personnel [excluding interns] of the Tax
Agency collected, “on average, 599,189 euros in the fight against fraud”.136 The revenues
/staff ratio was a bit higher in 2015 at about 615, 990 euros. Staff contributed more to
fighting tax crime, tentatively. It would be interesting to see the full picture in the 2017 and
2018 tax performance on GDP.
Taxes on income and profits in Spain as a percentage of GDP actually saw a reduction from
9.7% in 1990 to 9.4% in 2016 - It had peaked to 12.1% in 2007 before its decline. For two
decades and half, contribution of taxes on incomes and profits to GDP decreased over the
period in Spain and the country underperformed relative to the increased average of OECD.
As share of total tax revenue with respect to taxes on income and profits, Spain obtained a
figure of 30.6% in 1990 which declined to 28.2% by 2016. In 1990, however, the OECD
average for this category was 37.5% - a 6.9% margin over that of Spain, an indication of
significant lag of Spanish taxes on income and profits to total tax revenue compared to
OECD average.137 These could be attributed to a number of factors, most of which still
persist, including: improvement of other revenue generation sources, reduction of tax
rates, economic constraints that limit the tax paying capacity of residents and nonresidents alike, and low tax morale as well as tax crime such as tax evasion.
Tax evasion has particularly been historically pervasive and high in Spain. The latter years
of 1970s saw evasion of tax to be about 40% of total tax receipts. In this period, it was
reported that ‘over 90% of all taxpayers in Spain did admit the existence of fiscal fraud’.
Also, Spanish fiscal system gave a lot of opportunities for taxes to be evaded by the rich
class. This was compounded by the fact that tax evasion was not recognised by the Spanish
legal system as a crime. Tax evasion was only regarded as administrative breaches which
only attracted minor ‘administrative sanctions’. There was even lack of political will to
prosecute cases involving fiscal fraud.
Martinez-Vazquez has observed that Spain was not in this difficulty alone since some of its
Southern European counterparts equally received rampant tax evasions to the point any
such evasions were regarded as “a badge of honour’ worthy of boasting about. A number
of people just lacked appetite or willingness to comply with their obligations on tax.
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Undoubtedly, critically needed revenue could not be mobilised as a result of this serious
tax evasion cases. The high level of low tax payment morale that contributed to the careless
attitude towards tax evasion presented “serious handicap to modernising the tax system
and increasing overall tax effort” in Spain.
Overtime, however, the evolution of governance, economic, institutional, tax and legal
systems has significantly improved tax morale and tax revenues in Spain. Thus, with
commitment to public sensitisation, transparency, fair-play and good governance, it
appears that the over 40 years of resistance to pay taxes has been consigned to the margins
of popular call. Indeed, morale to pay taxes has most likely been engendered by these
critical reforms that began with Moncloa Pacts, through Spain’s accession to the European
Economic Community (EEC) down to the 21st century. These endeavours and the
consequent increase in tax enforcement and tax morale did significantly contribute to
improvement of tax to GDP from 22% of GDP in 1976 to 39.9% of GDP in 2002. In between
time, contribution of tax to GDP in Spain has, however, been fluctuating – i.e. decreasing
in some periods and increasing in other periods. For instance, the tax to GDP ratio as of
20016 was down to 33.5% on the 2002 level.138
Nonetheless, on average basis, it is established that contribution of tax to GDP has been
increasing since the second half of the 1970s. This underscores the significance associated
with tax morale in Spain.139 It also goes to highlight how tax morale is invariably connected
to tax enforcement and tax compliance. Domı´nguez-Barrero et al, have noted that
between 2005 and 2008, ‘labour income’ received the highest level of tax compliance while
‘movable capital income had the lowest level of tax compliance. This appears to still be the
case currently. There is little doubt that labour income tax regime in Spain is more
structured, monitored and enforced than other taxes. This could be one critical element of
attribution to its relatively higher level of compliance.140
It is worth noting, however, that despite the significant improvements in tax morale, tax
compliance and tax enforcement since the 1970s, tax evasion in Spain is still a phenomenal
challenge to the Spanish economy. In fact, cost of annual tax evasion to Spanish GDP is
currently said to be one of the highest in Europe141 which has about 20 of its countries
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(including Spain) represented in the 36-member OECD142. This is especially egregious
because Spanish economy had been struggling and coffers of government had not been
any impressive. An estimated €80 billion was casually attributed to the cost of tax evasion
to Spanish economy in a year, with tax evasion to GDP as 7.63% as of 2013.143
Comparatively, however, percent of tax lost to GDP in United States, Brazil, Italy, Russia,
Germany, France, Japan, China, and United Kingdom was 2.31%, 13.42%, 11.64%, 14.94%,
6.50%, 6.69%, 3.11%, 2.29%, and 4.86% respectively. With 7.63%, Spain lagged behind in
all the featured European countries, save Italy with 11.64% tax lost as of GDP.144
Arguably, Italy’s tax evasion situation appears legendary. In recent times, Turksen observed
that Italy has been seen as the ‘worst tax evasion jurisdiction’ where there is an annual loss
of as much as between €90 billion145 and €122 billion146 to tax evasion. The latter figure
amounts to about 7.5% of Italy’s GDP.147 This is compounded by the fact that tax evasion is
not even treated as a crime but only attracts “symbolic civil sanctions”.148 Italy and Spain
share huge similarities with respect to the magnitude of tax evasion and the collaborative
sophistication of the enablers of tax evasion. In terms of crime inclusion and imposition of
sanctions, Spain has a contrary situation. Unlike in Italy,149 tax evasion is considered a crime
in Spain and sanctions ranging from surcharges to fines and imprisonment are prescribed
by the tax authorities there. Tax evasion in Spain, nonetheless, still competes with that of
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Italy, regardless of some differences in magnitude and penal orientation between the two
countries.
The effect of tax evasion cost to GDP in Spanish economy is reasonably connected with tax
performance in the economy. When the financial crisis was subdued in latter part of 2013,
Spanish economy had already suffered financial crisis for about five years. The country had
inimically been submerged in recession following the beginning of the global financial crisis
in 2008. In the year 2009, the GDP of Spain had already been contracted by 3.7% which
technically ended the ‘16-year growth trend’. This economic growth contraction then
persisted until the 2013 upturn.150
In fact, average GDP growth rate was lowest in 2009 with -1.6% in the 1st quarter having
been averaging 0.5% since 1995 with only year 2000 standing out as having had 1.6%
average GDP growth rate, while ‘first three months on quarter’ for 2018 posed 0.7%
economic growth rate.151 The ‘EU-supported restructuring and recapitalisation programme
for Spain’s financial sector’ which completed in 2014 did hugely augment Spanish
government’s revitalisation efforts. Some reasonable amount of confidence returned to
the Spanish economy and there was said to be “increased private consumption” which
significantly contributed to this appreciative growth trend.152
Although the country has so far achieved about 18 quarters or 72 months of consecutive
GDP growth since the end of the financial crisis in 2013,153 the uncertainties and dangers
posed by tax evasion, apparently in the shadow economy, do continue to endanger or
threaten some structures of stability of the Spanish economy. Defined as;
“All market-based legal production of goods and services that are deliberately concealed
from public authorities for any of the following reasons: 1. to avoid payment of income,
value added or other taxes, 2. to avoid payment of social security contributions, 3. to avoid
having to meet certain legal labour market standards, such as minimum wages, minimum
working hours, safety standards, etc and 4. to avoid complying with certain administrative
procedures, such as completing statistical questionnaires or other administrative forms”.154
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The preponderance of the characteristics thereof verily exudes the herculean task faced by
Spain with its relatively large size of shadow economy in Europe.155 In Spain, tax crime,
thus, significantly contributes to the shadow economy which costs the formal economy
hugely.
The conditions that allow for persistence of the shadow economy are showcased by
deficiencies in areas such as ‘legal framework, social and cultural system pressure and
morals, fiscal and economic system, quality of public and private institutions, peculiarities
of local governance, international dynamics and so on’. Spain appears to be found wanting
in a number of these areas. However, with increased public trust in governance systems of
the state as well as the corresponding increase in economic growth and positive attitudes
of the taxpayers towards tax payment, Spain must leverage the opportunities thereof and
continue to embark upon appropriate tax law reforms that match up with the increasing
sophistication of both the shadow economy and the global economic system.
Because of its significant contribution to the wealth and welfare of most EU countries, taxes
are said to be ‘central to the sovereignty of EU member states’156. Taxes, therefore, ought,
to be treated with a balancing walk with respect to EU’s participation in inter-state tax
arrangements. So, since it is the responsibility of each EU member state to dictate the
amount of tax their residents are expected to pay and how to spend revenue generated
therefrom, EU mainly plays a facilitation and coordination role in shaping taxation
landscape of the sub-region. This is done by making proposals and recommendations to
member states, bearing in mind the utility of both the subsidiary and proportionality
principles. Thus, to raise any tax or set rates thereof in member states, the EU plays indirect
role by only overseeing tax rules of member states to be ‘consistent with relevant policies,
including having an oversight responsibility to ensure that taxes in any member state “don't
discriminate against consumers, workers or businesses from other EU countries”.157 One
principal way to achieve this is for member states to comply with EU rules under EU
taxation forms, namely: the ‘Value Added Tax (VAT) and Excise Duties’ as well as Corporate
and Income Tax’.158
As a result of the fact that tax decisions in EU require that any agreement on tax rules and
policies must be done unanimously whereby every interest of each member state is
considered, national tax laws tend to imbibe the principles and policies of the EU. There
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have been some challenges in this endeavour, regardless. That is particularly why
understanding and improving both national tax laws and EU tax laws along with
harmonising the two legal streams tend to be presented as essential precepts in achieving
the best tax laws that would best serve the living standards and other interests of EU
citizens.159
Like any other EU nation, the taxation system in Spain is, therefore, expected to be in sync
with the provisions of EU tax law. It does, however, appear that application of this legal
imperative has to always be a work-in-progress whereby continuous efforts are made to
update and harmonise EU and national laws. This is because, with varying degrees of
interests and diverse national legal frameworks as well as different capacities and political
commitments to agree and implement EU tax laws in member states, there is always likely
going to be the need to continue with consultations and cooperation amongst EU
institutions, member states and citizens. This requires both intra and inter-institutional
harmonisation within each member state and across EU nations.
The structure of the tax system in Spain is anchored on three taxation typologies, namely:
(i) ‘Taxes’ (impuestos) (ii) ‘Dues and fees or rates’ (tasas) and (iii) ‘Special levies or
contributions’ (contribuciones especiales). The latter two taxation types are not strictly
within the scope of this study. It would, however, suffice to observe that rates and special
levies variously target users of selected public services whereby users pay for the public
service rendered them by selected public service authorities. With respect to ‘Taxes’
(impuestos), like most countries, two forms exist in Spain, namely: Indirect Taxes (ITs) and
Direct Taxes (DTs). Whereas ITs are taxes that have been imposed on prices of selected
goods and services that are absorbed or borne by sellers and consumers, DTs are
determined based on economic capacity of the taxpayer who is directly levied to contribute
towards the tax obligation of contributors within a given tax item and threshold.
i.

Indirect Taxes (ITs)

Spanish ITs mainly include the following three (3) taxation forms: Property Transfer Tax
(PTT), Spanish Excise Duties (SED) and Value Added Tax (VAT) or Impuesto sobre el Valor
Añadido (IVA). There is also Property Tax, and same with capital gains tax. These taxes
relate to investment interest, goods and services as well as ownership of property.
Value Added Tax (VAT): VAT is generally a tax that broadly applies to or is levied “on
consumption assessed on the added value of goods and services”160. This means that VAT
indirectly targets purchasers and consumers of certain goods and services that sometimes
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unnoticeably pay it, as part of total selling price, at the point of purchase or consumption.
VAT in Spain is levied on goods and services that have been supplied within “Spanish VAT
territory and on imports/intra-European Union (EU) acquisitions of goods and services”.
VAT rates are mainly categorised into three segments for the goods and services captured
by the tax regime in Spain.
These are: ‘Ordinary rate of 21%’, reduced rate of 10%, and super reduced rate of 4%.
Whereas the ordinary rate targets ‘regular supplies of goods and services’, reduced rate
applies to ‘basic necessities such as food and agricultural products not included in the
‘super reduced’ 4% rate, dwellings, and other qualifying services’. Also, live cultural events
such as ‘theatres, circuses bullfights and concerts have been taxed according to the
reduced rate since 29 June 2017’. Aspects covered by the 4% super reduced rate are ‘basic
necessities that have not been captured by the 10% reduced rate. These products include
‘bread, milk, books and medicine’. In autonomous jurisdictions such as Canary Islands, as
well as Ceuta and Melilla, The VAT rates and nature thereof as described above are not
applicable.161 While Canary Island General Indirect Tax (CIGIT) is applied in the Canary
Islands,162 Sales Tax (ST) is applied in Ceuta and Melilla autonomous cities in the country.163
Spanish Excise Duties (SED): Excise taxes in Spain mostly target imported products or locally
made Spanish products such as ‘hydrocarbon oil, alcoholic drinks and tobacco’. SED usually
apply to selected products that have been introduced into Spain and “to the registration of
certain means of transport” including ‘Special tax such as the Spanish matriculation tax’.164
Property Tax (Impuesto sobre Bienes Inmuebles (IBI)) and Capital Gains Tax (CGT). IBI is the
tax imposed on property owned by the tax payer, mainly levied by the municipalities in
Spain. Difference municipalities may levy different property taxes. The taxes also differ
from a given type of property to the other. With respect CGT, payment is done on the
profits taxpayers have earned from selling their property and such other assets.
Property Transfer Tax (PTT): On the other hand, there are some transfers of property
(immovable and movable), such as those identified to be second or subsequent property
transfer transactions, which do not attract VAT charges.165 These are captured under the
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transfer tax regime. Inter vivos transfers are largely targeted by the PTT. These amongst
others could be transfers of real estates, leases for real estates and such other related
transfers that are exempted from VAT charges. Depending on the region in Spain, this tax
is often levied between 5% and 11% (it could be lower or higher).166
ii.

Direct Taxes (DTs)

Direct taxes in Spain mainly include five (5) forms. These are: Spanish direct taxes are as
follows: Personal Income Tax (PIT), Corporate Income Tax (CIT), Non-resident income tax
(NRIT), Wealth Tax (WT), as well as Inheritance and Donations Tax (IDT). By their nature,
these direct taxes do relate to and affect everyone that falls on any of the economic
spectrums.
Wealth Tax (WT) and Corporate Income Tax (CIT): Wealth Tax is applicable to assets that
have been held at every year ending 31st December by both residents and non-residents of
Spain. This tax is expected to be paid on capital assets such as property. Whereas residents
in Spain have the liability to pay WT on their worldwide assets, those residing outside Spain
‘are liable for WT only on their Spanish assets’. CIT applies to companies that are resident
in Spain with respect to its incorporation, registered office and residence of actual
management of the corporation. The applicable companies are therefore ‘liable to
corporation tax on all sources of income and capital gains’.
Inheritance and Donation/Gift Tax: after a donor dies in Spain, the assets they bequeath
to their beneficiaries as inheritance items do attract Spanish Inheritance Tax. This tax is
expected to be paid on worldwide assets of taxpayers. Regarding donation, gifts given out
in the lifetime of the donor attract Spanish donation or gift tax.167
Personal Income Tax (PIT)168 and Non-Resident Income Tax (NRIT): PIT, also known as
Impuesto de Renta sobre las Personas Fisicas (IRPF), is directly imposed on the income
earner who falls within the taxable income bracket which captures all incomes that are
earned or active incomes and passive incomes. Active income includes wages and salaries
as well as income from professional or business sources while passive income highlights
receivables such as interest, dividends, capital gains and so on. PIT, therefore, applies to
residents of Spain that are liable to ‘Spanish taxation based on their worldwide income’.
PIT is such that ‘worldwide income’169 is taxed when the earner lives in the country for ‘a
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minimum of 183 consecutive days in a given year’. Consecutive days can sometimes be
discounted.170
The 183 days basically defines residency status of an individual in Spain. It also applies when
the ‘individual’s main centre of business, professional activities or economic interests are
based in Spain’. Every individual that is resident in Spain are therefore ‘subject personal
income tax on their worldwide income’. Impatriates and those classified under such special
tax regime, though resident in Spain, are exempted from payment liability of PIT. They are
usually classified under non-resident category.171
NRIT applies to taxpayers that do not reside in Spain or are impatriates but generate their
income from Spanish taxable sources.172 Both those who are non-resident in Spain and
those that are classified under the impatriate regime are liable to NRIT and ‘are taxed only
on income generated from Spanish sources.173 Thus, when an income earner has not lived
in Spain for up to 183 days or they are impatriates, it is only their income that is earned in
Spain or Spanish income sources that does attract income tax. Spanish income earned by
completely non-residents of Spain does also attract income tax on income earned from
Spanish income sources. NRIT often comes in a form of flat rate.174
In effect, the liability to pay a given tax depends on the status of a worker’s residency in
Spain. These tax liability variants sometimes expose taxpayers to double tax payments.
Residents in any of the EU countries are entreated to ensure that they do not pay double
or more than one tax on the same income. Spain has entered into double taxation treaties
with as many as 89 countries175 in order to mitigate the chances of having its taxable
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incomes double taxed.176 This is also in compliance with Art.2 of the General Tax Law 2015
and in the spirit of cooperation and shared interest between Spain and EU on one hand
and the rest of the world on the other.177
The progressive nature of income tax in that country is such that although provision is made
for occasional tax reductions, often times, higher income earners tend to pay higher taxes.
Regardless of how high or low the tax payment liability is, each resident income earner in
Spain that has reached the taxable income threshold is required to file a Spanish tax return
on their income every year.
For employees, annual income of more than €22,000 that is generated from their
employment is liable to tax. Anyone that earns an annual rental income of over €1,000 is
subject to tax. With an earning of over €1,600 annual income from capital gains and
savings, the earner is equally required to pay tax thereof. It is mandatory that every eligible
worker files a tax return and pay taxes that are due. This should be done within six months
upon the close of every given fiscal year. Filing is done individually but spouses have the
liberty to file the taxes jointly or separately.
However, even though the minimum amount of income that attracts tax is €22,000;
minimum taxable income is €12,000 when the taxpayer or employee generates their
‘income from two sources’. Another tax filing obligation is that, taxpayers that pay personal
income tax on their worldwide income are also required to report their assets held abroad
every year.178
The tax penal regime in Spain applies to underpayment and late payment of taxes due.
With respect to underpayment, non-compliance with the law attracts liability to pay from
‘50% to 150% of the unpaid tax’ as penalty. When taxpayer is found guilty of late payment,
they are surcharged with amount that ranges ‘from 5% to 20%’. This is only applicable when
the guilty does volunteer to pay the underpaid amount without allowing tax authorities to
investigate the case. However, in addition to the surcharges, tax authorities are entitled to
impose interest on the late payment. In general, Spanish tax authorities are granted the
liberty to stipulate ‘advance rulings on the tax consequences of a proposed transaction’.
These stipulated rulings are deemed to be binding.179
What tends to be a challenge is the scope of defining income of an employee such as
football star, Messi, whose income sources are varied ranging from agent commission,
endorsement fees to his basic income from his club Barcelona and his home Argentine
National Team. The interplay between the scope of ‘worldwide tax’ and Spanish non176
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resident income tax has, in this regard, been a source of contention and litigation that
require continuous and smarter unpacking.
All these taxes, including income tax which has relations with the aforementioned, are
calculated within and for a calendar of between 1st January and 31st December every year.
The taxes are administered by the Spanish Tax Authority in collaboration with regional and
State institutions. The administrative structure of taxation in Spain is rested on a sharing
formula between the 17 regional governments and the federation or State whereby each
of the regions has the mandate to determine any liabilities and rate of taxes.
When interfaced with most EU countries, the structure of taxation in Spain is anchored on
three key features. (i) The proportion of revenues generated from the following sources
appears to be relatively lower: thus, ‘taxes on personal income, profits and gains; taxes on
corporate income and gains; value-added taxes; as well as taxes on goods and services
(excluding VAT/GST)’ are lower in Spain; (ii) The revenues generated from taxes on social
security contributions and properties are relatively higher; (iii) Taxes on the payroll do not
generate any revenues – in effect there are no taxes on payroll to generate any revenue.180
A closer look at the tax system in Spain reveals the peculiar legal challenges and
opportunities that provide basis for the contextual relevance of this case as it opens up
legal loopholes and social concerns about the nature and scope of the tax system. The
challenges are largely woven around a degree of limited scope and clarity of Spanish tax
laws as well as inadequate stakeholder understanding and cooperation. The opportunities
are largely carried by EU’s contributions to the development of the Spanish tax system,
progressively positive developments in Spanish tax jurisprudence especially in judgements
in recent popular, relatively low crime rate, as well as economic growth prospects in the
country. Geronimo and Benjamin case is just one of many popular cases that adequately
highlight the herculean nature of the policy and legal efforts towards fighting tax evasion
in Spain. For example, Javier Alejandro Mascherano181 had also been found guilty of tax
fraud – he so admitted to the crime and was slapped with a year suspended jail sentence.
Sandro Rosell182 was under criminal investigation involving money-laundering. In the same
vein, Neymar183 has been investigated on criminal grounds of fraud and corruption
regarding his 2013 transfer to Barcelona. The position of the prosecutors in this case is that
the cost of transferring Neymar to Barcelona was more than that which he and his parents
declared publicly. Millions of monies were, therefore, said to be hidden from applicable
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OECD, ‘Revenue Statistics 2017’.
He is also popular Barcelona player from Argentina.
182
He had been president of Barcelona club.
183
He is also quite a high-rated player from Brazil in Spain.
181
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authorities.184 Cristiano Ronaldo, the high-rated Portuguese star with Real Madrid, equally
faced tax evasion charges by Spanish Tax Authorities. In fact, he had been reported to have
“agreed to pay between €18m and €20m (£17.6m)” to settle his tax evasion case with the
Spanish tax authorities. He had been alleged to have hidden revenues that were generated
from his image rights’.185 Indeed, Spanish state prosecutor was said to have ‘accused the
star player of four counts of tax fraud from 2011 to 2014’ amounting to about €14.7 million
(£13 million). This is, of course, a developing case. The details would emerge later. It may
well appear that the present case did not serve as a useful deterrent for Ronaldo. But for
Spanish Tax Authorities, it would appear that part of why their networks and surveillance
systems are directed also to star players is associated with the lessons learnt during
Geronimo and Benjamin case.

7.15 Can you assess the detrimental economic effects of the case at national
and EU levels?
There is no detrimental effect of this case on national economic issues. There is also none
at the EU level. The case only has more positive effects, rather. These range from being a
springboard to scaring away appetite for financial crime amongst the rich to helping
government raise revenue for socioeconomic development. This case has also
demonstrated the attitude of courts to treat tax crime as a fiscal crime instead of being
treated as any other crime. The judgement in this case actually utilised attenuating
circumstances as provided in arts. 21(5) and 21(7) of the Spanish Criminal Code.
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BBC, ‘Messi's Spanish jail sentence for tax fraud to stand BBC News (24 May 2017),
www.bbc.co.uk/news/world-europe-40026827 , accessed 2 July 2018.
185
Jessica Fino, ‘Ronaldo to settle tax evasion case in Spain’ (economia, 11 Jun 2018),
https://economia.icaew.com/en/news/june-2018/ronaldo-to-settle-tax-evasion-case-in-spain, accessed 12
July 2018.
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8

Portugal

The case study of Portugal is a descriptive account of the tax enforcement environment
and does not provide a detailed analysis of a court judgment in comparison to the earlier
studies provided in this report. Accordingly, there are direct and succinct answers given to
specific questions posed pursuant to the case study method (D1.1).

8.1 What is the legal framework of tax?
The so-called IRC (Corporate Income Tax) is regulated by the CIRC – (Corporate Income Tax
Code) – Decree-Law no. 442-B/88). Briefly, it should be noted that this tax is levied on the
income returns filed by commercial companies on a yearly basis, upon completion of Tax
Return Form 22.
The same is valid for VAT (Value Added Tax), regulated by the Value Added Tax Code –
Decree-Law no. 394-B/84). This tax falls upon the:
a) transfer of property and supply of services within the national territory, for a charge, by
a taxable person acting as such;
b) imports of goods;
c) intra-Community transactions within the national territory, as defined and regulated in
the VAT Regime for intra-Community transactions;
VAT returns may be submitted either on a monthly or quarterly basis.
i. What are tax crimes?
Law No. 15/2001 – General Regime for Tax Infringements / RGIT provides for the definition
of crimes. All types of crimes of a tax nature are classified in Articles 103 (Tax Fraud), 104
(Qualified Tax Fraud) and 105 (Abuse of Trust). Broadly, such crimes consist in practices
with a view not to settling, filing or paying taxes due, or to illicit obtaining of tax benefits,
reimbursements or any other patrimonial advantages liable to cause a decrease in tax
revenues.
ii. What type of Tax crime/s is involved in the case examined?
In the present case, facts relating to IRC and VAT are here at issue.
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iii. How are LEAs engaged in the case (via FIU communication, whistle-blower disclosure,
LEA investigation)?
In the case in point, the investigation was conducted by the PJ (Criminal Police) and AT (Tax
and Customs Authority) –, i.e., a mixed team, as provided for in Article no. 41(4) of RGIT.
iv. What was the role (if any) of professional enablers?
The fraud commission in question was based primarily on the creation of shell companies,
i.e., companies existing solely at a formal level (“missing traders”). On behalf of those
companies, false billing was made, and a certified accountant was involved, who kept the
accounts of the companies that took part in the criminal circuit. There was also the
involvement of a lawyer, who legally advised on the creation of some of those so-called
“missing traders” and took also part in the creation of off-shore companies, with a view to
laundering money arising from tax crime.

8.2 What type of prosecution (civil or criminal) process was followed?
The facts at issue gave rise to criminal proceedings.
i. What prosecution techniques have been proven to be the most effective? If and how a
tax authority and/or an LEA may negotiate a deal that a court may reject? (e.g. Does the
legal framework allow for a resolution of the issue without resorting to prosecution or
court action (e.g. deferred prosecution agreements as in the case in the UK)?
In Portugal, criminal prosecution is the responsibility of the Public Prosecution Service,
which may delegate the investigation to a criminal police body, e.g., the PJ (Criminal Police)
or the AT (Tax and Customs Authority). The so-called LEAs have no autonomy/power to
negotiate any type of agreement. However, there is a legal figure, known as the
“provisional suspension of proceedings”, provided for under article 281, of the Criminal
Procedure Code. Thus, according to this legislation, the Public Prosecution Service may
order the suspension of the proceedings, with respect to a crime not punishable by a term
of imprisonment of more than 5 years. However, the agreement of the Examining
Magistrate is mandatory in such cases. Furthermore, the accused is liable to the application
of provisional suspension of proceedings along with injunctions, such as the obligation to
compensate the injured party (e.g., the State).
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ii. Do Courts want to see tax crimes treated like any other crime, with no “sweetheart”
deals?
Empirically, it seems that Courts in Portugal, as far as tax crime is concerned, have so far
seen it in a rather severe way. Whereas there was plenty of suspended sentences or
provisional suspensions of prosecution in the beginning, more and more provisional
sentences are presently applied, since it is considered to be a particularly harmful type of
crime, which erodes the principles of a rule of law, weakens the development of social
justice and undermines free commercial competition.

8.3 How are whistle-blowers treated across different jurisdictions in the EU?
In Portugal, the Penal Code provides for a mitigation of sentences, in case the criminal
agent has committed offences, against which he genuinely demonstrates regret. Therefore,
the collaboration of the accused with the justice is duly valued. This is the rule that should
be applied, in cases of tax crime. It should also be noted that there are no rewarded whistleblower disclosure laws in force, in Portugal. Likewise, the existence of specific rewarding
provisions in force should also be noted, with respect to money laundering, corruption or
trafficking in narcotic drugs.

8.4 What type of sentences are handed to tax criminals?
According to Articles 103, 104 and 105 in RGIT (tax crimes), penalties may range from
sentences of imprisonment up to 3 years, or a fine up to 300 days (tax fraud, abuse of trust),
to sentences of imprisonment between 2 and 8 years for natural persons, and a fine
between 480 and 1920 days for legal persons, in case of Qualified Tax Fraud.
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9. Austria
9.1 General context factors shaping the legal and administrative system in
national jurisdictions
i. Definition of “tax crime”
The Austrian legislation comprises specific provisions to define and prosecute fiscal
offences. They are laid down in the Fiscal Penal Code (FPC), BGBl. No. 129/1958, last
amended by Federal Acts BGBl. I No. 28/2018 and BGBl. I No. 32/2018. “Tax evasion” as
defined in Art 33 FPC is the fundamental offence that constitutes “tax crime” in the sense
of this study. It reads as follows:
“Tax Evasion
Art. 33 (1) Guilty of tax evasion shall be anyone who in violation of a fiscal duty of
notification, disclosure or trueness intentionally brings about a reduction of taxes.
(2) Guilty of tax evasion is also who intentionally
a. brings about a reduction of value added tax (advance payments or credit) in breach
of the obligation according to Art. 21 Value Added Tax Act of advance notification,
or
b. brings about a reduction of wage tax, of the employer contribution to the subsidy
for family assistance or of additions to the employer contribution in breach of the
violation to keep payroll accounts according to Art. 76 Income Tax Act and
corresponding regulations
and does not only consider this possible but knows it.”
(3) A reduction of taxes according to para. 1 or 2 is effected,
a. if taxes that have to be ascertained by official notification were set too low or could
not be set by the end of the legal period of declaration (registration, notification
deadline) due to the unawareness of the administrative authority of the emergence
of the tax claim,
b. if taxes that have to be self-calculated entirely or partly are not paid,
c. if tax credits which are to be ascertained by official notification were set wrongly or
too high,
d. if tax credits which are not be ascertained by official notification were claimed
wrongly or too high,
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e. if a tax was refunded wrongly or an extraordinary burden was compensated
wrongly, or
f. if a tax claim was waived wrongly as a whole or in part.
(4) Guilty of tax evasion is also who intentionally brings about a reduction of taxes by using
goods, for which a preferential tax treatment was allowed, for a different purpose as had
been the condition for the allowance of the preferential tax treatment without notifying it
to the tax authority beforehand.
(5) The evasion of taxes shall be punished with a fine of up to the twofold amount of the
evaded taxes (or unjustified credits). This amount comprises only those taxes (unjustified
credits) where the reduction was effected in connection with the irregularities which were
part of the intention of the perpetrator. In addition to the fine a custodial sentence shall
be imposed subject to Art. 15.
(6) If the tax evasion concerns an excise duty, forfeiture shall be imposed subject to Art. 17.
This includes raw materials, auxiliary materials, semi-finished products, equipment and
devices.”
Aggravated forms of tax evasion are “commercial perpetration” (Art 38 FPC), “perpetration
as a member of a gang” (Art 38a FPC) and – in force since 1st January 2011 – “tax fraud”
(Art 39 FPC).
Customs-related offences are “smuggling and evasion of import or export duties” (Art 35
FPC) and “Duty Fencing” (Art 37 FPC).
Although the FPC and its offences constitute criminal law, ordinary courts only have
jurisdiction over tax offences, if they are committed intentionally and the evaded taxes
surpass a threshold of 100.000 EURO (Art 53 FPC). Below this threshold the Fiscal
Enforcement Authorities and specific tribunals are concerned with the prosecution of fiscal
offences. Regarding this specific legal situation, “tax crime” in the sense of this study could
more precisely be defined as a tax offence which is subject to the jurisdiction of ordinary
courts.
ii. Primarily used legal provisions for prosecuting tax crimes
As mentioned above, the FPC is the fundamental legal provision for prosecuting tax crimes.
It is a full-range criminal law that aims to meet the specific demands of prosecuting tax and
customs crimes. Concerning cases that are subjects to the jurisdiction of the ordinary
courts, the FPC refers to the Criminal Procedure Code (CPC), providing specific
amendments, especially regarding the investigating powers of the Fiscal Enforcement
Authorities. In such cases, the Fiscal Enforcement Authorities act instead of the Criminal
Investigation Police (Art 195 ff FPC).
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iii. Range of sentencing (min/max) for the most prolific types of tax crimes
Tax evasion carries a sentence of a fine up to the twofold of the evaded amount.
Additionally, a custodial sentence of up to two years can be imposed if it is necessary for
preventive reasons (Art 33 para 5 FPC and Art 20 FPC).
Perpetration in a commercial way is punishable with a fine up to the threefold of the
evaded tax and imprisonment up to 3 years (Art 38 par 1 FPC).
Perpetration as a member of a gang carries a sentence of imprisonment up to 5 years and
a fine up to 1.5 Million Euros (Art 38a par 2 FPC).
Finally, “tax fraud” is punishable with imprisonment up to ten years and a fine up to 2.5
million Euros (Art 39 par 3 FPC).
The minimum fine is a tenth of the possible maximum-fine.
In fact, courts tend to impose fines between 30% and 50% of the possible maximum fine.
In general, custodial sentences are only imposed in extremely severe cases, but the
frequency of such sentences tends to increase.
iv. Pre-trial guilty pleas
Pre-trial guilty pleas are not provided by the Austrian legislation.
v. Dominant types of tax crimes involving the corporate sector and kinds of market
transactions or activities susceptible to corporate tax crime
“Tax evasion” and its aggravated forms are not correlated to specific types of economic
activities. Therefore, no specific types of offences, involving the corporate sector, can be
identified. Differences can be stated in the kind of criminal behaviour: The corporate sector
tends to use more sophisticated schemes such as MTIC, profit shifting, improper licence
fees or transfer prices, hidden distribution of profits, creating complex structures to
shadow the beneficial owner etc. Many of these behaviours are rather cases of tax
avoidance than tax evasion and therefore hard to prosecute.
vi. Concept of corporate liability
Under the current legal situation, legal entities are subjects to criminal liability according
to the “Legal Entities Liability Act (LELA)” (BGBl I No 151/2005, last amended by Federal Act
BGBl I No 26/2016. The LELA has been implemented into the FPC by Federal Act BGBl I No
161/2005 and entered into force on 1st January 2006.
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According to this legislation, legal entities as described in Art 1 LELA are criminal liable for
tax offences committed by their decision-makers or employees (Art 2 LELA). This liability
does neither exclude the perpetrator from prosecution nor does the condemnation of the
perpetrator exclude the liability of the legal entity. The penalties for legal entities are the
same as provided for natural persons. If imprisonment is the main sanction provided for a
specific offence, fines have to be imposed instead (e.g. tax fraud [Art 39 par 3 FPC]).
Criminal liability has to be proven in a regular criminal procedure. Therefore, legal entities
and their legal representatives are treated like accused persons and have the same
procedural rights (Art 17 LELA; Art 56 par 5 FPC).
vii. Competent authorities in charge of prosecuting tax crimes
In Austria, the competent Financial Enforcement Authorities are in charge to conduct
criminal investigation in tax crimes even if the case is subject to the jurisdiction of ordinary
courts. The Enforcement Authorities have a special tax fraud investigation unit at hand to
conduct particularly sensible or sophisticated tasks. They are also entitled to order a tax
audit by a competent tax authority in order to intensify the investigation (Art 99 par 2 FPC).
In court cases, the public prosecutor leads the investigation (Art 98 CPC). The Financial
Enforcement Authorities are obliged to report on the ongoing investigation at least every
3 months to the PP (Art 100 CPC) and have to comply with his instructions.
viii. Organisation und regulation of cooperation between different operational units
The Tax Fraud Investigation Unit acts on the bases of contracts on behalf of the competent
Fiscal Enforcement Authority. These contracts lay down the type and extent of the tasks to
be executed (e.g. conduct a house searching; examine voluminous confiscated data).
The CPC regulates the interaction between the PP and the Criminal Investigation Police. In
tax crime cases, these regulations are applicable on the relation between the PP and the
Fiscal Enforcement Authority.
The cooperation between the criminal investigation units (Fiscal Enforcement Authorities,
PP, Tax Fraud Investigation Unit) and the Competent Tax Authorities is provided by Art 80
FPC stipulating the obligation of all Tax Authorities to report suspicious cases and to deliver
all findings from tax audits or other controlling measures. Furthermore, tax secrecy does
not hamper the flow of information between tax or customs authorities and criminal
investigation units according to Art 48a par 4 Austrian Federal Tax Code (FTC). On an
organisational level, cooperation between tax authorities and fiscal enforcement
authorities is guaranteed as both are compound in a local tax office.
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ix. Legally defined thresholds for launching preliminary investigations of suspected tax
crimes
There are no thresholds for launching preliminary investigations of suspected tax crimes in
the Austrian legislation. The threshold of 100.000 Euro mentioned above (1.1) only
concerns the competence of ordinary courts for prosecution. It has no effect on the
initiation of preliminary investigations by the Fiscal Enforcement Authorities. Even if the
amount of the evaded tax does not reach the threshold of 100.000 Euro, the offence of
“tax evasion” is to be prosecuted by the competent enforcement authority.
x. Statistical data measuring the performance of the different branches of LEA
There is only limited statistical data available.
Internal statistics of the Austrian Federal Ministry of Finance show the different forms of
settling tax crime proceedings by courts and public prosecutors as follows:
Table 3: Settlement of tax crime proceedings by courts and public prosecutors

year
2012
2013
2014
2015
2016
2017
Durchschnitt

courts
decisions
convictions acqittals
214
121
27
238
147
25
234
134
23
228
123
22
231
127
21
273
163
9
236,33
135,83
21,17

decision
denying
waiving of
jurisdiction reports by
%
of the courts the PP
convictions % acquittals
49
17
57%
13%
49
17
62%
11%
44
33
57%
10%
35
48
54%
10%
48
35
55%
9%
47
54
60%
3%
45,33
34,00
57%
9%

% decisions
denying
% waiving of
jurisdiction reports by
of the courts the PP
23%
8%
21%
7%
19%
14%
15%
21%
21%
15%
17%
20%
19%
14%

The data on decisions denying jurisdiction of the courts means cases in which charges were
filed but the courts found themselves not competent with regard to Art. 53 par. 1 FPC. In
such cases, the tax authorities are entitled to continue the proceedings in their jurisdiction.
There is no statistical data available concerning the performance of different branches of
LEAs.

9.2 Main challenges in the prosecution of tax crimes
Tax crime is often organised in a win-win-situation between the participating parties. This
is especially the case in the employer – employee – relation or between the partners of a
sophisticated MTF-scheme. This makes it hard – but not impossible – to proof a tax crime.
To meet these problems, specialized audit-technics and investigation-tactics are in place.
As shown in the analysed case below, so-called “chain-audits” (“Kettenprüfungen”) are
very effective in MTF-cases.
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Another challenge in the prosecution of tax crimes is the time-gap between the commission
of the offence and its detection. Investigations are also hampered by huge amounts of data
to be examined. Finally, LEAs are facing narrow resources not only in funds but also in
manpower.

9.3 Role of enablers
It seems that tax- and law-advisors in general tend to stay on the right side of the law.
Nevertheless, they are crucial to perpetrators as they are usually in need of legal and taxexpertise to organise their criminal behaviour. To prepare a sophisticated fraud-scheme,
different economic players are needed, e.g. transportation, storing and financing
companies. The criminal liability of such enablers is often hard to proof because they are
acting in their usual economic fields and their knowledge of abetting criminals is not
obvious.
According to the Austrian legislation, not only the one who commits the crime but also the
instigator and the accessory are punishable (Art. 11 FPC and also Art. 12 Criminal Code
[CC]). All participants of a criminal act are taken to be principal offenders. Therefore,
enablers can also be taken to have committed the crime and can be prosecuted for taxrelated crimes.
i. Role of whistleblowing and intelligence provided “from inside”
There are no specific regulations in place targeting “whistle blowing” despite some
provisions of the CPC in relation to key-witnesses (Art 209a CPC). In practice, whistle
blowing can be an essential factor for a successful detection and prosecution of tax crimes
with an inherent win-win-situation of the involved parties. Financial Enforcement
Authorities often get useful hints from dismissed employees or ex-marriage partners.
Therefore, obviously, “inside-intelligence” plays a role to some extent, but there is not
enough statistical evidence to quantify this factor in the overall fight against tax crime.

9.4 Analysing individual cases
i. Brief synopsis of the case
The analysed case shows a “Missing Trader VAT-Fraud”-scheme organised in an
international context with relation to EU-member states as well as third countries. The
focus of the criminal investigation was the tax evasion committed in Austria. The actors
involved in the Austrian branch of the fraud-scheme were three to four legal entities
(limited liability companies) and their managers, two intermediaries and two
transportation and warehouse-companies.
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One company acted as the “missing trader” (MT). It had been acquired as a shell-company
only a few months before starting the fraudulent actions. Its manager, a foreign citizen with
poor German language skills, was probably a marionette.
A second company was designed to purchase the goods from the MT and to resell them to
a third company who exported them (“buffer”). As the management of the second
company had obviously been the organiser of the Austrian fraud scheme, it will
subsequently be described as the “conduit company”.
Two persons acted as intermediaries between the conduit company and the buffer. They
initiated the contact with the buffer and managed its trading business. They shared the
trading’s profit with the buffer company.
Besides the described VAT-fraud activities, the buffer company as well as the conduit
company were engaged in legally trading with computer hard- and software and used this
fact to hide the fraudulent trading through their usual business.
The involved transportation and warehouse companies were crucial for the functioning of
the MTF. As the goods were only moved if their crossing of a border was essential for tax
reasons, the warehouses had to track the authority of dispose. They also kept the CMRdocuments and managed the transportation, if necessary. Both, transportation- and
warehouse companies, had branches in other member states, one in Germany and one in
The Netherlands.
In all detected trading cases the involved companies were the same. The warehouses
differed depending on the origin of the imported goods.
ii. Modus operandi
During three months only, EDV-parts had been purchased via the Austrian missing-trader
company from Malta, Germany or – in most of the cases – from Croatia. Further, these
goods had been invoiced to the conduit company, dominated by the Austrian organiser of
the scheme. From this company the goods had been invoiced to the buffer and finally to a
company abroad (The Netherlands, Germany, Isle of Man, Malta or Italy). After that, the
goods found their way from The Netherlands to Italy, Korea, USA and Malta.
The process of the scheme can be shown as follows:
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Figure 3: Structure of Austrian scheme

The MT imported the goods (computer parts and software) but neither filed VATdeclarations nor paid the VAT due. Consequently, he was able to sell the goods below their
net-purchase prices.
During the whole invoicing process, the goods remained in the warehouse until they had
to be exported. Even then, they were only transferred to another warehouse abroad where
a new chain of invoicing started.
The whole trading-process was pre-arranged. That is why, every partner knew exactly what
kind of goods to what price and quantity he had to purchase from a pre-arranged company
and to sell to a pre-arranged buyer. Every trading with all its steps took place within only
one or five days maximum. During the active time of the fraud scheme of three months,
about 14 trading-cycles were conducted.
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iii. Presumed Damage
According to the final judgment, the overall damage to the Austrian treasury was about 1.5
Mill Euros in VAT. This amount could not be recollected due to insolvency of all participants.
iv. Applied Laws
The fraudulent activity was detected during a specialised tax audit on VAT aimed at the
buffer company. The legal basis of tax audits is Art 147 FTC. The auditor detected suspicious
commercial activities and subsequently initiated a so-called “chain-audit” to trace the way
of purchased and sold goods and relevant payments.
The findings of this chain-audit substantiated the suspicion of tax evasion in a commercial
way (Art 33 par 2 lit a and Art 38 FPC) and a preliminary criminal investigation was initiated.
According to the suspected amount of evaded taxes, a report to the PP was made. The PP
ordered house searching (Art 119 CPC) and searching of bank accounts (Art 116 CPC). These
measures were conducted by the tax fraud investigation unit who also heard witnesses and
interrogated accused persons.
v. Evidence Presented
The most important evidence in this case were the commercial books and documents, bank
accounts and witnesses in combination with the expertise of the tax authorities.
vi. Duration and Outcome of the Case
The criminal investigation had been initiated in August 2007 and lead to a formal charge in
July 2012. The first court decision was issued in December 2013, the Supreme Court’s final
judgement in June 2015.

The manager of the conduit company was convicted and sentenced with a fine of 900.000
Euros (imprisonment in lieu of payment: 8 month) and 15 months imprisonment. Because
of the conviction, he is also personally liable for the evaded taxes according to Art 11 FTC.
The authorities could not trace the manager of the missing trader company yet; the trial
against him is still pending.
The criminal liability of the accused intermediaries could not be proved and consequently
led to their acquittals.
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The buffer company’s manager’s knowledge of the fraudulent activities could not be
proved, either. There were no charges brought against him, the criminal proceedings
against him ended during preliminary investigation.
The criminal liability of the involved legal entities could not be affected due to their
bankruptcy.

9.5 Involvement of Third Parties
As mentioned above, the warehouse keeper and the transportation companies can be
deemed as involved third parties. Without their services, the proper conduct of the trading
would have certainly been endangered. Nevertheless, their criminal liability was not
examined and their employees were only heard as witnesses.

9.6 Cross-national Dimension
The Austrian part of the MTF-scheme was obviously embedded in a broader fraud network.
Indicators for this conclusion were the involved foreign suppliers and purchasers and the
speed of action used in the trading cycles.

9.7 Policy Involvement and Public Discourse
This case faced no political interference and attracted no attention to the media.

9.8 Ground Level Operations
The case popped up during a specialised VAT-audit aiming at the buffer company due to
high input tax deduction. Suspicious trading led to chain-audits involving the business
partners of the buffer company. In order to carry out these chain-audits, the competent
tax authorities concerning the audits of the business partners had to interact with the initial
auditor who examined the buffer company’s activities.
The following criminal investigation was initiated in order to examine relevant bank
accounts aiming at tracking the flows of money. House searching was ordered by the PP
and commercial files and documents were seized as evidence. These operations were
conducted by the fiscal enforcement authority in cooperation with the criminal tax
investigation unit and the public prosecutor.
Additionally, investigations in foreign countries were launched via legal mutual assistance
and caused some delay. Moreover, appeals were filed against the assessment of VAT. The
review of the tax authorities’ findings provoked an additional delay to the criminal
proceedings.
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9.9 Critical Legal Analyses
Investigative powers provided by the relevant legislation had been sufficient to get all
evidence necessary to prove the incriminated MTF-scheme. In a retrospective analysis of
the case, role and potential criminal behaviour of the warehouse keepers und carriers
remain unclear. Moreover, the hints to a broader international criminal network could not
be investigated sufficiently. This would have only been possible, if a closer international
cooperation had been in place. These problems could be met in the future by the
implementation of the European Public Prosecutor’s Office.
In a concluding view, the timely reaction of the tax and legal enforcement authorities
prevented the Austrian treasury from a much greater loss in VAT. Despite the limited
possibilities to recollect the evaded taxes, the investigation can be considered as
successful.
i. What makes the case typical for tax crime in Austria?
As VAT is the most important tax in Austria, offences affecting this tax are also the most
frequent ones. Pointing especially to the analysed case, the attraction to make a quick and
effortless profit in a competitive sector has to be taken into consideration.
ii.

Impact to the domestic and EU economy

VAT-fraud uses the weaknesses inherent in the European VAT system and has an impact
on tax systems all over the EU. Compared with the Austrian revenue from VAT in 2016 of
1

about 26.652 Million Euros the 1.5 Million Euros evaded tax in the described case have
little impact on the domestic economy. Nevertheless, considering that VAT fraud is a
frequent criminal behaviour, the overall impact of this kind of criminality cannot be
neglected.

9.10 Conclusion
The presented case is typical for tax crime in Austria and shows the processes used by
criminals in connection with VAT fraud. The Austrian laws concerning investigative
possibilities and criminal proceedings seem to be sufficient in order to prosecute the main
actors of such crimes. The international dimension of such criminal behaviours and the

1

[Austrian] Statistik Austria, ‘Öffentliche Finanzen, Steuern’,
http://statistik.at/web_de/statistiken/wirtschaft/oeffentliche_finanzen_und_steuern/index.html, accessed
24 July 2018.
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subsequent investigations could be met more effectively if there were better and especially
faster ways of international cooperation.
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10 France: case study 1
10.1 General contextual factors shaping the legal and administrative system in
national jurisdictions
France is renowned for its complex tax system. This complexity manifests itself through the
set of laws and legal provisions governing the French tax system, referred to as ‘’Code
Général des Impôts’’, hereafter CGI, which contains 2,000 pages. The CGI defines the notion
of tax crime but the definition borrows elements of criminal law in the characterisation of
the offence and the sanctions. Article 1741 of the CGI1 lays out the definition of tax crime.
In France, anyone who fraudulently and intentionally subverted, or tried to evade
fraudulently and intentionally the payment of tax is considered guilty regardless of the
means used to this end. The law does not enumerate the list of all possible legal provisions.
The key element leading to prosecution is that there must be evidence of tax evasion and
the intention to do so. Tax authorities as well as the public prosecutor are responsible for
collecting and presenting the evidence.
As to the sanctions of tax crime, they are governed by articles 1741 of the CGI, 1741 A and
L 228 to L 231 of the Book of Tax Procedures. Tax crime is sanctioned by five years of
imprisonment and a fine of € 500,000. The sanctions are increased to seven years of
imprisonment and € 2,000,000 in the context of organised crime or when the acts are
facilitated using means which are enumerated in article 1741 (e.g., use of foreign bank
accounts, contracts made with opaque entities located abroad, use of counterfeit identity
and documents).
With regard to the distribution of tax crimes in France, a press article2 summarises the
findings of a 2015 report from a commission of tax offences (Commission des Infractions
Fiscales). VAT fraud represents the vast majority of cases examined by this committee, 753
cases were examined in 2015 with an average tax loss of €272,146 per case. The same
committee examined 362 cases relating to corporation tax with an average tax loss of
€126,755 per case.

1

[French] Code général des impôts - Article 1741 (CGI, Legifrance),
www.legifrance.gouv.fr/affichCodeArticle.do?cidTexte=LEGITEXT000006069577&idArticle=LEGIARTI000006
312980&dateTexte=&categorieLien=cid.
2
[French] Benoît Lety, ‘Impôts: dans quelles régions se concentrent les plus lourdes fraudes fiscales ? (23
November 2016), www.cbanque.com/actu/60791/impots-dans-quelles-regions-se-concentrent-les-pluslourdes-fraudes-fiscales#TKLOYocDOjYewQTj.99.
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The report also identifies the sectors that are most heavily affected by tax crime. The
construction sector comes first by far, followed by the automobile industry. This finding
relates to VAT fraud which is sometimes coupled with offences related to corporation tax.
On the other hand, an official French business news channel3 reported that nearly €2 billion
were recovered in 2014 from tax evaders as a result of the fight against tax evasion
announced by the government. The estimated cost of tax crime is €70 billion; the
government intends to increase the rate of recovery and to this end, it will focus its action
on 10 types of tax crime that cause most financial damage to the coffers of the state. These
are, according to the same source: 1. The fictitious relocation of the taxpayer, 2. The
fictitious relocation of companies, 3. Misuse of overseas tax exemptions, 4. Allocation of
company shares to executives on preferential terms indexed to the valuation of the
company, 5. Fictitious billing, 6. The undue refund of VAT credit, 7. VAT carousels, 8. Bogus
VAT on used cars, 9. Forgetting to pay back VAT, 10. Concealing revenues using software.

10.2 Analysing individual cases
This section starts by charting facts and details about a prominent tax fraud and money
laundering case involving the art market known as the Wildenstein case decided by the
High Court of Paris in January 2017 [Ref: The High Court of Paris (Tribunal de Grande
Instance Paris- 32éme chambre correctionnelle) Decision No. 11203092066 of 12 January
2017]. Subsequently, we analyse the legal aspects of the investigation and court
proceedings before providing a critical assessment of the case from the perspective of a
policymaker.
i. The facts of the case
Synopsis of the case
Described by state prosecutor Monica d’Onofrio as one the “most sophisticated and
longest tax fraud schemes” in modern French history, the Wildenstein case involves Guy
Wildenstein, heir of an art dealing family, his nephew Alec Junior and other co-defendants
(a notary, two lawyers and two offshore trusts). The Wildenstein heirs were accused of
under-declaring the value of the inheritance following the death of Daniel Wildenstein in
2001. Guy Wildenstein and his co-defendants were accused of tax fraud and money
laundering through the use of secretive and opaque trusts in tax havens to conceal various
assets, mostly paintings. Artworks worth millions of euros were abruptly shifted by Guy
and his brother Alec (who died in 2008) from a freeport in New York to another in
3

[French] Patrick Coquidé, ‘Ces 10 fraudes fiscales qui exaspèrent Bercy’ (BMF Business, 18 March 2016),
https://bfmbusiness.bfmtv.com/france/ces-10-fraudes-fiscales-qui-exasperent-bercy-867768.html.
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Switzerland days after the death of their father. The prosecutor requested that the family
be sentenced to two years in prison and given a €250 m fine. On 14 January 2017,
Wildenstein and co-defendants were cleared of tax fraud charges4 at the High Court of Paris
on a trial that had started on 6 January 2016. While the president of the High Court of Paris,
Olivier Gérond, declared a “clear attempt” at concealing assets over generations for tax
evasion purpose, he could not change the weakness in French legislation making the trusts
legal when they were set up by Daniel Wildenstein before his death. Shortcomings in the
investigation also led to this verdict due to the inability to collect evidence on the fictitious
nature of the offshore trusts.
Modus operandi
Prosecutors contended that after the death of art dealer Daniel Wildenstein in 2001, his
sons Guy and Alec under-reported the value of the wealth declaring only €40.9 million
dollars while the high court estimated the value at €616 million. The prosecutors
contended that the brothers hid assets using opaque and complex trusts structures. Art
works worth $ 250 million were transported from a freeport in New York to Switzerland
shortly after the death of Daniel5. The Bahamas trust held paintings worth millions of
dollars. Among the 2,483 paintings held by Delta Trust, 1,748 have never been subject to
valuation6.
Alec Junior, Alec Wildenstein’s son, Liouba Stoupakova, Alec Wildenstein’s second wife, a
notary and two lawyers were also accused of committing or aiding tax fraud or money
laundering7.
Liouba Stoupakova, is believed to have signed false documents at the time of the
inheritance. The Notary filed the disputed estate declarations. One of the lawyers was
accused to be the lynchpin of the opaque scheme of the Wildenstein trusts while the
second lawyer was a tax advisor to the family. In addition, two entities were accused of
aiding tax fraud and money laundering, i.e., Northern Trust Fiduciary Services in Guernsey

4

In March 2018, the prosecutor appealed the verdict. The trial is continuing at the time of writing this
report. However, this case study report focuses on the first decision of the High Court of Paris of 12 January
2017 : Ref: The High Court of Paris (Tribunal de Grande Instance Paris- 32éme chambre
correctionnelle) Decision No. 11203092066 of 12 January 2017.
5
Doreen Carvajal, ‘Trial Offers Rare View of Wildenstein Family and Fortune’ The New York Times (1 Oct
2016), www.nytimes.com/2016/10/01/arts/design/trial-offers-rare-view-of-wildenstein-family-andfortune.html.
6
[French] Harry Bellet, ‘Procès Wildenstein: la fraude fiscale la plus sophistiquée de la Ve République’ Le
Monde (14 October 2016), www.lemonde.fr/police-justice/article/2016/10/13/prison-ferme-et-250millions-euros-d-amende-requis-contre-le-marchand-d-art-guy-wildenstein_5013319_1653578.html.
7
Adam Thomson, ‘Wildenstein tax fraud trial suspended for appeal’ The Financial Times (6 January 2016),
www.ft.com/content/57db41d4-b47f-11e5-8358-9a82b43f6b2f.
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fulfilling the function of a trustee and the Royal Bank of Canada Trust Company (RBCTC)
located in the Bahamas, which managed other trusts for the Wildensteins.8
The majority of the trusts established by the Wildensteins do not directly own the family
assets. Rather, they own shares in offshore companies which in turn own paintings, real
estate and horses.9 In effect, this adds a layer of opacity to the trusts and makes
investigations more complicated.
The trusts were created across generations by members of the family of art dealers: the
first by the patriarch George who died in 1963; four by his son and successor Daniel, who
died in 2001; three by one of his two sons, Alec, brother of Guy, who died in turn in 200810.
The dates of the creation of the trusts are relevant because at the time of creation, the
notion of ‘’trusts’’ was not regulated by French law and so there was no obligation set by
the law to declare assets held in such structures. A new law enforced in 2011 would remedy
this gap, but the trusts existed before the law.
Presumed damage
The damage caused by the case is tied to the fact that Guy Wildenstein and family members
under-declared the value of their estate when they came into inheritance following the
death of Daniel Wildenstein in 2001. The prosecutor accused the Wildenstein family of
using secretive offshore trusts to conceal properties and paintings from the tax man. Along
with her request for a four-year prison sentence, the prosecutor requested a €250 million
fine.11 Guy Wildenstein was cleared of tax fraud charges by the judge of the High Court of
Paris [The High Court of Paris (Tribunal de Grande Instance Paris- 32éme chambre
correctionnelle) Decision No. 11203092066 of 12 January 2017]. As a result of the court
decision, the concealed assets were not recovered.
The exact value of the cancelled assets remains difficult to estimate due to the opaque
nature of the structures that own them. The prosecutor enumerated 33 companies that,
according to her, were established by trusts with the motive of concealment and tax fraud.

8

[French] Harry Bellet, ‘Procès Wildenstein: la fraude fiscale la plus sophistiquée de la Ve République’ Le
Monde (14 October 2016), www.lemonde.fr/police-justice/article/2016/10/13/prison-ferme-et-250millions-euros-d-amende-requis-contre-le-marchand-d-art-guy-wildenstein_5013319_1653578.html.
9
[French] David Bensoussan, ‘Procès Wildenstein: immersion dans une affaire de fraude fiscale historique”,
Challenges (27 Sept 2016), www.challenges.fr/economie/proces-wildenstein-immersion-dans-une-affairede-fraude-fiscale-historique_429061.
10
Harriet Agnew, ‘Guy Wildenstein cleared of tax fraud charges in Paris’ The Financial Times (12 January
2017, www.ft.com/content/c8e383d8-d8b8-11e6-944b-e7eb37a6aa8e.
11
Ibid.
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The list of assets that were discussed in court12: A private jet, real estate in New York worth
$125 million, a ranch in Kenya valued at $10 million, an island in the Caribbean whose exact
value has not been determined, and a large number of paintings. For instance, the number
of paintings shifted to the Delta Trust was 2,483 including 1,749 work of arts that were
never subject to valuation.
The tax man filed a fiscal lawsuit related to the tax that should have been paid which was
estimated at €550 million13 as the value of the wealth received amounts to €616 million.
Instead, the Wildensteins declared €40 million resulting in a tax bill of €17.7 million14. In
addition to this charge, the tax authorities demanded explanations related to the paintings
confiscated by the police at the Wildenstein institute which should have been handed to
their legitimate owners, notably a painting by Berthe Morisot, Chaumière en Normandie,
which disappeared along with 40 other paintings.15

10.3 Laws, legal instruments and provisions applied
The legal provisions underpinning the Wildenstein case are governed by two different types
of laws: tax law and criminal law.
The Wildensteins were brought to trial on the legal basis of article 1741 of the CGI which
lays out the overall definition of tax crime. The legal provisions encompass the deliberate
omission to declare assets within pre-set timelines, the intentional concealment of income
subject to tax, artificially triggered insolvency, obstruction of tax collection through
fraudulent means16.
From the criminal law perspective, tax crime is sanctioned with a fine of up to €500,000
and a jail sentence of up to five years. These sanctions can reach €3 million along with a

12

[French] Harry Bellet, ‘Arts: les Wildenstein de retour devant la justice’ Le Monde (2 Mar 2018),
www.lemonde.fr/arts/article/2018/03/02/arts-les-wildenstein-de-retour-devant-lajustice_5264562_1655012.html.
13
[French] Harry Bellet, ‘Affaire Wildenstein: relaxe générale pour la famille de marchands d’art et ses
conseillers’ Le Monde (12 January 2017), www.lemonde.fr/societe/article/2017/01/12/affaire-wildensteinrelaxe-generale-pour-la-famille-de-marchands-d-art-et-ses-conseillers-accuses-de-fraudefiscale_5061456_3224.html.
14
Angelique Chrisafis, ‘Tax fraud trial to lift lid on Wildenstein art-dealing dynasty’ The Guardian ( 4 January
2016), www.theguardian.com/world/2016/jan/04/wildenstein-art-dealing-dynasty-tax-trial-lift-lid.
15
[French] Harry Bellet, ‘Procès Guy Wildenstein: le crépuscule d’une dynastie’.
16
[French] Code général des impôts - Article 1741 (CGI, Legifrance),
www.legifrance.gouv.fr/affichCodeArticle.do?cidTexte=LEGITEXT000006069577&idArticle=LEGIARTI000006
312980&dateTexte=&categorieLien=cid.
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seven-year jail sentence if the crime was committed as a part of an organised gang or
carried out using one of the means laid out by article 1741 of the CGI.17
An important legal instrument put forward by the defence is tied to the constitutional
question of priority (La question prioritaire de constitutionnalité (QPC)18 which is a new
right recognised by the constitutional revision of 23 July 2008 (article 61-1) and entered
into force on 1 March 2010. It allows any litigant to challenge, before the judge in charge
of its dispute, the constitutionality of a legislative provision applicable to its case because
it impedes the rights and freedoms guaranteed by the constitution. The Wildensetein
defence requested that an appeal court should determine whether a case can be subject
to a criminal and fiscal trial simultaneously.
The law which the judge of the High Court evoked in justifying the verdict pronounced on
12 January 2017 is called loi de finances of 201119, which defines the concept of trusts in
article 750 until then unknown to French law and stipulates in article 792 that such
inherited property and assets have to be declared to tax authorities. Following the death
of his father, Daniel Wildenstein, in 2001 and brother Alec in 2008, Guy and his codefendants were accused of failing to report assets and tax fraud. However, the 2011 law
cannot be applied retrospectively.

10.4 Involvement of third parties
The ‘’scandal’’ was sparked off in 2001 after Sylvia Roth, Daniel Wildensetein’s widow,
revealed information to the press. The widow had initially renounced her inheritance rights
after her step-sons Alec and Guy convinced her with the deceitful statement that
renouncing her rights exempts her from paying the tax debt tied to Daniel’s estate,20 but
sensing that her interests had been undermined, she accused the sons, Alec and Guy
Wildenstein, of having concealed part of the family estate in trusts located in tax havens.21
With the death of Alec Wildenstein in 2008, his children, Alec junior and Diana, and his
widow Jocelyn, became heirs of the family estate. Alec’s widow felt that part of the
inheritance was hidden from her and made declarations to the press. Alarmed by the
17

[French]Code général des impôts - Article 1741 (CGI, Legifrance),
www.legifrance.gouv.fr/affichCodeArticle.do?cidTexte=LEGITEXT000006069577&idArticle=LEGIARTI000006
312980&dateTexte=&categorieLien=cid.
18
[French] Vie Publique, ‘Qu’est ce que la question prioritaire de constitutionalité’ (QPC)? (7 July 2018),
www.vie-publique.fr/decouverte-institutions/institutions/fonctionnement/autres-institutions/conseilconstitutionnel/qu-est-ce-que-question-prioritaire-constitutionnalite-qpc.html.
19
[French] LOI n° 2011-900 du 29 juillet 2011 de finances rectificative pour 2011,
www.legifrance.gouv.fr/affichTexte.do;jsessionid=D8950D7D2CF764A52F9271B42C346E7F.tpdjo08v_1?cid
Texte=JORFTEXT000024413775&dateTexte=20110730&categorieLien=cid#JORFTEXT000024413775.
20
[French] Harry Bellet, ‘Procès Guy Wildenstein: le crépuscule d’une dynastie’ Le Monde (24 January 2015).
21
Chrisafis, ‘Tax fraud trial to lift lid on Wildenstein art-dealing dynasty’ The Guardian (4 January 2016),
www.theguardian.com/world/2016/jan/04/wildenstein-art-dealing-dynasty-tax-trial-lift-lid.
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declarations of the two widows and several other declarations, the tax administration
began working on the case and filed a first fiscal lawsuit of tax crime related to inheritance
in July 2011 and a second lawsuit in December 2012.22
The enablers23 who were involved in putting together the sophisticated tax fraud scheme
to conceal assets in trusts include Guy Wildenstein’s co-defendants, namely: a notary, two
lawyers and two offshore trusts. The two offshore trusts were Northern Trust Fiduciary
Services and Royal Bank of Canada Trust Company Limited,24 the latter managed the
offshore trust created by Daniel Wildenstein in 1998 in the Bahamas.25
The case also highlights the role of freeports as facilitators of tax crime. These storage
vaults for artworks, which are increasingly used in the international art market, were
exploited by the Wildenstein sons to shift artworks from a freeport in Switzerland to New
York just after their father Daniel died.26 The judge demanded an explanation for the
sudden shift of artworks.27 In practice, a freeport not only serves as a shelter for the
artwork. It also enables artworks to be bought and sold several times without any tax
applied. The geographical location of freeports exacerbates their secretive side: located
within airports peripheries, someone carrying out a transaction can close the deal and fly
out from the same airport without any identity check.28
Cross national dimension of the case
Accusations against Guy Wildenstein and the other Wildenstein heirs are tied to the
creation of offshore trusts to hide artworks and other assets after the death of Daniel
Wildenstein in 2001 and Alec, Guy’s brother, in 2008. The prosecutors put forward the fact
of the opaque and fictitious nature of the trusts and accused the family of moneylaundering. However, the judge could not take this argument into consideration due to
shortcomings in the investigation and the inability to collect evidence on offshore trusts
22

[French] Emmanuel Daoud, Victoire de Tonquédec, ‘L’affaire Wildenstein, un cas d’école du traitement de
la fraude fiscale par le juge pénal’ AJ Pénal (4 April 2017)178-182, www.vigo-avocats.com/wpcontent/uploads/2017/05/AJ-PENAL-DALLOZ-Laffaire-Wildenstein.pdf.
23
Please refer to the Modus Operandi section below for more details about the roles played by each
enabler.
24
[French] Harry Bellet, ‘Procès Guy Wildenstein: le crépuscule d’une dynastie’ Le Monde (24 Janvier 2015).
25
Doreen Carvajal, ‘Trial Offers Rare View of Wildenstein Family and Fortune’ The New York Times (01
October 2016), www.nytimes.com/2016/10/01/arts/design/trial-offers-rare-view-of-wildenstein-familyand-fortune.html.
26
Adam Georgina, ‘The Dark Side of the Boom, the Excesses of the Art Market in the 21st Century’ (Lund
Humphries, 2017)167-192.
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Doreen Carvajal, ‘Trial Offers Rare View of Wildenstein Family and Fortune’ The New York Times (01
October 2016), www.nytimes.com/2016/10/01/arts/design/trial-offers-rare-view-of-wildenstein-familyand-fortune.html.
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Adam Georgina, ‘The Dark Side of the Boom, the Excesses of the Art Market in the 21st Century’ (Lund
Humphries, 2017)167-192.
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located in the Bahamas and British Overseas Territories. This highlights the issue of the
reluctance of such jurisdictions towards international collaboration.
One of the implicated offshore companies, Northern Trust Fiduciary Services, which served
as a trustee was brought to trial. It is rare that offshore entities are subject to court hearings
in France. The representative of Northern Trust Fiduciary Services was interrogated by the
president of the High Court and eventually admitted to ignoring the value of the shares
they held in the Wildenstein offshore companies. She affirmed receiving a remuneration
of $10,000 a year merely for holding shares in the Wildenstein companies.29

10.5 Criminal investigation and court proceedings
The first point to note about the Wildenstein case is that it was subject to two lawsuits, a
fiscal and a criminal one. While this case study focuses on the criminal trial as it is the one
that was subject to a court judgment, it is necessary to address the duality of the trial and
its impact on the judgment delivered by the High Court.
The French tax authority (administration fiscale) filed a first fiscal lawsuit against the
Wildenstein heirs in July 2011 and a second lawsuit in December 2012. In both, they accuse
the Wildenstein family members of failure to declare assets located in offshore trusts
following the death of Daniel Wildenstein in 2001 and that of his son Alec in 2008.
Specifically, the administration accused the heirs of the ‘’under-declaration of the inherited
estate by omitting to declare assets detained by trusts and offshore companies located in
tax havens’’30.
The criminal trial started in January 2016. The High Court of Paris accepted the argument
presented by the defence whereby an appeal court (Cour de cassation) should address the
constitutional issue31 relating to having a case treated simultaneously by a criminal and a
fiscal court. The appeal court decided to transfer the decision to the constitutional board
(conseil constitutionnel). The decision of the constitutional board of June 201632 conveys a
degree of ambiguity because while it states that the application of two procedures leading
to two different sanctions is not against the constitution, it also spells out ‘’the principle is
29

[French] David Bensoussan, ‘Procès Wildenstein: immersion dans une affaire de fraude fiscale historique”
(Challenges, 27 Sept 2016), www.challenges.fr/economie/proces-wildenstein-immersion-dans-une-affairede-fraude-fiscale-historique_429061.
30
[French] Emmanuel Daoud,Victoire de Tonquédec, ‘L’affaire Wildenstein, un cas d’école du traitement de
la fraude fiscale par le juge pénal’ AJ Pénal, (Nº4, April 2017) 178-182, www.vigo-avocats.com/wpcontent/uploads/2017/05/AJ-PENAL-DALLOZ-Laffaire-Wildenstein.pdf.
31
Please refer to QPC definition in section 1.
32
[French] Jérôme C, Décision n° 2016-546 QPC du 24 juin 2016
[Pénalités fiscales pour insuffisance de déclaration et sanctions pénales pour fraude fiscale]
Conformité – reserve,
www.conseil-constitutionnel.fr/conseil-constitutionnel/francais/les-decisions/acces-par-date/decisionsdepuis-1959/2016/2016-546-qpc/decision-n-2016-546-qpc-du-24-juin-2016.147473.html.
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only applicable in view of article 1741 to the most serious cases of fraudulent
concealment’’33. Hence, what is considered to be a ‘’serious case’’ of concealment is left
without definition.
The argument presented by the defence in the criminal trial is that the criminal court judge
cannot make a decision to condemn the defendants before the fiscal judge reached a
decision regarding the fiscal lawsuit and the fines tied to it. The criminal judge refused to
condition his decision upon the decision of the fiscal judge. By refusing to wait for the
decision of the fiscal judge who is the expert in tax matters, the criminal court was
conscious of the risk of contrariety of decisions34.
The high court pronounced a decision in January 2017, a year after the criminal trial
opened, to clear Guy Wildenstein and co-defendants of charges and stipulated that
because of the absence of legal elements for condemnation ‘’the Wildenstein cannot be
accused of fiscal fraud’’. The legal reasoning put forward by the court is that up to the
creation of the law (loi de finances rectificative of 19 July 2011), there was no legal
provision dealing with the taxation of assets held in trusts. The trusts existed before the
law and so the rules of taxation on these trusts cannot be applied retrospectively. In
addition, the court admitted that all contentious trusts were set up by members of the
family who passed away (Daniel and Alec)35. However, the judges underlined ‘’ a clear
attempt of concealing assets with the intention of tax evasion’’ and raised the issue about
‘’ three generations using legal entities unknown to French law’’.
Finally, the court examined the question of the fictitious nature of the trusts whereby the
person who sets the trust remains the real beneficiary of the assets that they transfer to
the trustee, which allows the trust owner to conceal assets from the taxman. While the
court recognises elements of concealment of trusts as underlined by the prosecutors and
the tax authority, it was confronted with weaknesses in the investigation and admitted
‘’the difficulty in conducting investigations in countries whose main feature is not to
collaborate in tax and judiciary matters’’.
In an attempt to justify this decision to the public, the court confessed that ‘’the decision
is likely to collide with common sense and not to be accepted by the French people’’.
Given its scale in terms of public money loss and possibly the fact that it involves a famous
family of art dealers, the Wildenstein case received extensive media coverage by major
press actors (e.g., Le Monde, The Guardian, The New York Times, The Financial Times).
33

[French] Emmanuel Daoud,Victoire de Tonquédec, ‘L’affaire Wildenstein, un cas d’école du traitement de
la fraude fiscale par le juge pénal’ AJ Pénal, (Nº4, April 2017) 178-182.
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10.6 Critical legal analysis of the case
Perhaps a key aspect that should be re-visited regarding the treatment of tax crime in the
French jurisdiction is the lack of clarity tied to having a criminal and a fiscal trial at the same
time, which led the criminal court judge to favour an immediate court decision as opposed
to waiting for the decision of the fiscal judge. Thus, it appears that the first hurdle in terms
lack of co-operation is inherent to the French legal system. Law enforcement would be
more beneficial and effective if the constitutional board provided more precise decisions
as to which type of cases should be ruled by which type of court.
With respect to the lack of co-operation, tax havens should face more criticism and
pressure to collaborate. Their secretive practices should be exposed, and international
sanctions should be put in place to overcome the reluctance of these jurisdictions to
provide vital information and thus play a significant role in facilitating crime and obstructing
justice.
Another important factor that impeded the investigations and the quality of the evidence
provided by the prosecutors to incriminate the Wildenstein heirs and their co-defendants
is intrinsically linked to the features of the art market that makes it vulnerable and ideal for
keeping money away from public scrutiny. In a comprehensive assessment of the art
market carried out in her most recent book36, art market specialist Georgina Adam points
to the lax regulation, the secrecy of transactions at the top-end of the market and the
practice of using tax havens and freeports to add to the opacity of transactions and hide
wealth from the taxman. Hence, for prosecutors to stop grabbling with the difficulty of
incriminating cases of tax fraud involving artworks, there needs to be a more stringent
regulation of the art market. Regulations should address a wide array of aspects including:
(i) the valuation of the artworks; (ii) the identity of owners of artworks stored in freeports
and a record of movements of artworks; (iii) transactions carried out through trusts and
offshore companies linked to trusts; and (iv) artworks presented as collateral for loans
granted by banks.
The market relies heavily on personal relationships and closed circles. Therefore, any
regulation ought to incorporate the input of art dealers and gain the public support of art
dealers who are affected by the excesses of the top-end of the market in order to reach
the desired impact.

36

Georgina, Dark Side of the Boom: The Excesses of the Art Market in the 21st Century, Lund Humphries,
2017.
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10.7 Conclusion
The Wildenstein case study is highly relevant to PROTAX because it is a complex and
sophisticated tax crime that caused tremendous loss to the public in terms of tax revenues.
This report analysed legal provisions and prosecution techniques involved in the
Wildenstein case. It shed light on the lack of clarity around the definition of tax crime in the
French jurisdiction as well as the shortcomings of a prosecution technique involving the
duality of a fiscal and criminal trial. It also explored the role of enablers, namely trusts and
offshore companies located in tax havens as well as freeports. We examined their
involvement in facilitating the crime and discussed the impediments they caused to the
investigation.
Finally, this report highlights the fact that in addition to the shortcomings of the
investigation caused by the lack of collaboration of opaque entities located in tax havens,
the issue with crimes involving artworks lie in the art market itself. Regulating the art
market would help to reduce its use as a cover for other crimes, namely, tax evasion and
money laundering. As long as it remains largely ‘’self-regulated’’, the art market will offer
vulnerabilities and loopholes by those seeking to hide their estate from the taxman.
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11 France: case study 2
11.1 Contextual factors shaping the legal and administrative system in
national jurisdictions
France’s complex tax system was explained above (see, 10.1). This eco-system informs this
study as well.

11.2 Analysing individual cases
In this section, we chart the facts and details about a prominent tax fraud and money
laundering case involving a former French budget minister known as the Cahuzac case
decided by the Criminal Court of Paris (tribunal correctionnel) in December 2016 and by
the Court of Appeal of Paris in May 20181. Subsequently, we analyse the legal aspects of
the investigation and court proceedings before providing a critical assessment of the case
from the perspective of a policymaker.
i. The facts of the case
The Cahuzac case was initiated in the aftermath of a publication by the investigative
website in December 20122 stating that Jérôme Cahuzac had a bank account at Bank UBS
in Switzerland for many years that he had never declared it to the French tax authority. The
article also claimed that the minister transferred the funds of this bank account to a bank
in Singapore. According to Mediapart, Cahuzac made a trip to Geneva to close his Swiss
bank account a few days before he was appointed chairman of the commission of finance.
The funds emanated from the minister’s previous lucrative activity as an owner of a hair
transplant business as well as a consulting firm. The Mediapart publication relied upon the
declarations of a former tax official, Rémy Garnier, who did not openly confirm being the
source. Mediapart also made public a recording of a conversation between Cahuzac and a
mysterious wealth manager. The wealth manager allegedly deposited this recording at a
notary’s office.3
In January 2013, the financial prosecutor (Parquet national financier) opened a preliminary
investigation related to tax fraud and money laundering with a view to determining

1

References of both court judgments yet to be found
Fabrice Arfi, ‘Le compte suisse du ministre du budget Jérôme Cahuzac’ Mediapart (4 décembre 2012),
www.mediapart.fr/journal/france/041212/le-compte-suisse-du-ministre-du-budget-jerome-cahuzac.
3
Yann Saint-Sernin, ‘Enregistrement clandestin : Jérôme Cahuzac pris dans la tourmente’ Sud Ouest (12
June 2012),
www.sudouest.fr/2012/12/06/cahuzac-pris-dans-la-tourmente-900578-647.php.
2
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whether or not Cahuzac retained a Swiss account for the purpose of concealing revenues.4
After initially dismissing the Mediapart accusations, the minister made a public confession
in April 2013 confirming that he did hold such an account and admitting that he hid
€600,000 offshore for two decades. He claimed that he was “caught in a spiral of lies”5. 8
February 2016 marked the start of the trial at the Criminal Court of Paris. The financial
prosecutor requested a sentence of a three-year jail and an ineligibility sanction of five
years. The judgment issued on December 2016 was in tune with the request. The ex-wife
Patricia Cahuzac was also condemned for tax fraud and money laundering with a two-year
jail sentence. The other parties involved in the Cahuzac case were a financial intermediary,
Philippe Houman and the banker François Reyl accused of “organising the opacity” of the
Cahuzac couple. Reyl was subject to a fine of €1.8 million while its managing director,
François Reyl, and the financial intermediary, Philippe Houman, were sanctioned with a
€375,000 fine and a one-year jail sentence.6 Cahuzac appealed the judgment only to see
his sanction increased by the Court of Appeal on 15 May 2015 to a four-year jail sentence7.
However, the sanction was only symbolic since the condemned ex-minister was eligible to
alternative sentencing and was able to escape incarceration.
Modus operandi
In December 2012, after the investigative website Mediapart revealed the existence of a
Swiss bank account at UBS where Cahuzac hid money from the tax authorities for almost
two decades (until 2010), he vehemently denied and threatened to file a lawsuit if the
allegations against him were not retracted. The money came from the civilian activity of
the minister as a cosmetic surgeon owning a hair transplant practice. In March 2013, the
minister resigned but insisted he was innocent. One of Mediapart’s sources8 was an ex-tax
inspector, Remy Garnier, who wrote in a memo cited by the website that the money held
in the account was used for the acquisition of an apartment costing six million Swiss francs.
The investigative website explained that the bank account was closed following a “discreet
4

Cathy Lafon, ‘Le procès du mensonge : les 10 dates-clés de l’affaire Cahuzac’ Sud Ouest (15 May 2018),
www.sudouest.fr/2016/02/08/le-proces-du-mensonge-les-10-dates-cles-de-l-affaire-cahuzac-22655654697.php.
5
Angelique Chrisafis, ‘France's former budget minister admits lying about secret offshore account’ The
Guardian (Paris, 02 April 2013),
www.theguardian.com/world/2013/apr/02/jerome-cahuzac-france-offshore-account?INTCMP=SRCH.
6
Décodeurs, ‘Affaire Cahuzac: des révélations au jugement’ Le Monde (08 December 2016),
www.lemonde.fr/les-decodeurs/article/2016/12/08/affaire-cahuzac-resume-des-episodesprecedents_5045933_4355770.html.
7
Pascale Robert-Diard, ‘Fraude fiscale: Jérôme Cahuzac condamné à quatre ans de prison, dont deux avec
sursis’ Le Monde (15 May 2018), www.lemonde.fr/police-justice/article/2018/05/15/fraude-fiscale-jeromecahuzac-condamne-a-4-ans-de-prison-dont-deux-avec-sursis_5299305_1653578.html.
8
Samuel Laurent, ‘Si vous n'avez rien suivi de l'affaire Cahuzac’ Le Monde (Politique, 10 December 2012),
www.lemonde.fr/politique/article/2012/12/10/si-vous-n-avez-rien-suivi-de-l-affairecahuzac_1804062_823448.html.
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trip” made by Cahuzac to Geneva a few days before he was appointed chairman of the
finance commission of the National Assembly. The minister refuted the statements and
accused Mediapart of not providing evidence to back up its statement. The investigative
website reacted by publishing an article9 transcribing the content of a recording of the
minister and a wealth manager. The recording dates back to 2010, when Cahuzac, an MP
at the time, mentions a hidden bank account. “What bothers me, is that I still have a bank
account at UBS”, said the future budget minister who can also be heard on the recording
saying “It bugs me that I still have an open bank account there, admittedly, UBS is not the
most discreet bank.’’ Mediapart also exposed the wealth manager who, it said, was Hervé
Dreyfus. Another protagonist emerged in the scandal during the same month (December
2012): Jean-Louis Bruguière, a former anti-terrorist judge whom Cahuzac beat in the
legislative elections of 2007. He was accused by a lawyer of handing the recording to
Mediapart. When interrogated, the former judge admitted that he had had the recording,
but claimed to have destroyed it and denied sharing it with the investigative website. In
January 2013, the financial prosecutor (Parquet national financier) opened a preliminary
investigation related to tax fraud and money laundering with a view to determining
whether Cahuzac held a Swiss account with the intention of concealing corporate revenues.
In March 2013, the investigation identified the voice of Cahuzac in the recording. In the
same month, Cahuzac addressed a letter to the judge of the financial section of the
Financial Prosector’s in which he admitted to an offshore bank account but said that he
was prepared to present any necessary explanations. Exactly 117 days after the publication
of the Mediapart article, on 2 April 2013, the former minister confessed in public that he
had an offshore bank account with about €600,000 in it for about 20 years and qualified
his mistake as ‘’inexcusable’’.10 In reality, the total value of the estate concealed from the
taxman was estimated at €3.5 million.11 He explained that the bank account was essentially
tied to his revenues as a surgeon but also to his income from a consulting activity. As a
result, he was charged for tax fraud and money laundering. The minister was charged a
second time in September 2013 for incomplete declaration of wealth by a member of the
government serving at the Commission for financial transparency of political life. A month
later, the Swiss bank Reyl was charged for the un-declared bank account of the former
minister. In March 2014, the wife of the former minister, entered the drama. She was
charged after admitting the existence of an account at the Royal Bank of Scotland on the
Isle of Man that she and her husband opened in 1997. She claimed to have, opened other
9

Fabrice Arfi, ‘Cahuzac: l'aveu enregistré’ Mediapart (5 Décembre 2012),
www.mediapart.fr/journal/france/051212/cahuzac-laveu-enregistre?onglet=full.
10
Euronews (en français), ‘Les aveux de Jérôme Cahuzac agitent fortement la classe politique française’
(Youtube, 2 April 2013), https://youtu.be/hNfHROAISeE.
11
Décodeurs, ‘Affaire Cahuzac : des révélations au jugement’ Le Monde (16 May 2018),
www.lemonde.fr/les-decodeurs/article/2016/12/08/affaire-cahuzac-resume-des-episodesprecedents_5045933_4355770.html.
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bank accounts in Switzerland without his knowledge. In 2014, an amount of €2.7 million
was repatriated from the Isle of Man. The trial officially started on 8 February 2016 at the
Criminal Court of Paris. In December 2018, the minister was given a three-year jail sentence
and five years of ineligibility. The court sentenced his ex-wife to two years in jail. The Bank
Reyl was subject to a fine of €1.8 million while its managing director, François Reyl, and the
financial intermediary, Philippe Houmann were handed a €375,000 fine and one year in
jail.12 Cahuzac appealed this judgment but the judges of the Court of Appeal confirmed his
sentence.
Presumed damage
Cahuzac accepted the fine of €2.3 million resulting from the fiscal trial filed against him by
the tax authorities.13 The minister ordered the repatriation of the funds located in offshore
banks to France. Hence, the real damage caused by the Cahuzac case is not of a financial
nature. The Cahuzac case damaged the reputation of the Francois Hollande’s Socialist party
as the biggest scandal to hit Hollande’s presidency. The political damage was all the more
striking because Cahuzac was appointed to lead Hollande’s ‘’crusade against wealthy taxavoiders’’14 and create a more honest tax system.
Perhaps the most damaging aspect of the Cahuzac case was its effect on French society.
The scandal increased the mistrust of the French public and its skepticism towards the
transparency of their institutions and politicians. In fact, the decision of the Criminal Court
of December 2016 underlined a “crime of exceptional gravity, destructive of the social links
and of the trust that citizens place in the institutions of the State and those representing
them.”15

11.3 Laws, legal instruments and provisions applied
The legal provisions underpinning the Cahuzac16 case are governed by two different types
of laws: tax (fiscal) law and criminal law.
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Cathy Lafon, ‘Le procès du mensonge : les 10 dates-clés de l’affaire Cahuzac’ Sud Ouest (15 May 2018),
www.sudouest.fr/2016/02/08/le-proces-du-mensonge-les-10-dates-cles-de-l-affaire-cahuzac-22655654697.php.
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Ibid.
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Angelique Chrisafis, ‘France's honest tax system crusader convicted for hiding millions of euros’ The
Guardian (Paris, 8 December 2016), www.theguardian.com/world/2016/dec/08/france-honest-tax-systemcrusader-jail-jerome-cahuzac.
15
Pascale Robert-Diard, ‘Fraude fiscale : Jérôme Cahuzac condamné à quatre ans de prison, dont deux avec
sursis’ Le Monde (16 May 2018), www.lemonde.fr/police-justice/article/2018/05/15/fraude-fiscale-jeromecahuzac-condamne-a-4-ans-de-prison-dont-deux-avec-sursis_5299305_1653578.html.
16
Please note that the legal instruments applied bear a stark resemblance to those described in the
Wildenstein case study report completed by Trilateral Research as part of D1.2.
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The former budget minister and his ex-wife were brought to trial on the legal basis of article
1741 of the CGI which lays out the overall definition of tax crime. The legal provisions
encompass the deliberate omission to declare assets within pre-set timelines, the
intentional concealment of income subject to tax, artificially triggered insolvency,
obstruction of tax collection through fraudulent means.17
From the criminal law perspective, tax crime is sanctioned with a fine of up to €500,000
and a jail sentence of up to five years. These sanctions can reach €3 million along with a
seven-year jail sentence if an organised gang committed the crime using one of the means
stated in article 1741 of the CGI.18
The defence put forward an important legal instrument tied to the constitutional question
of priority (La question prioritaire de constitutionnalité (QPC)19) which is a new right
recognised by the constitutional revision of 23 July 2008 (article 61-1) and entered into
force on 1 March 2010. It allows any litigant to challenge, before the judge in charge of the
dispute, the constitutionality of a legislative provision applicable to its case because it
impedes the rights and freedoms guaranteed by the constitution. The Cahuzac’s defence
lawyers requested that an appeal court should determine whether a case can be subject to
criminal and fiscal trials simultaneously.
The law that the judges of the Court of Appeal invoked in justifying the verdict pronounced
on 15 May 2018 that allowed the former minister to leave the court as a free man despite
his condemnation was the law of 2009 (Amenagement des peines). It offered the possibility
to any sentenced person to request an adjustment of sanctions. According to article 707
CPP20, "The enforcement system ... is adapted as the sentence is implemented, according
to the evolution of the personality and family and social situation of the sentenced person."
This arrangement may be subject to conditions, for example, therapy, or will be granted
against the guarantee of employment or support, depending on the profile of the convicted

17

Article 1741 of the CGI, Legifrance.
[French] Code général des impôts - Article 1741 (CGI, Legifrance),
www.legifrance.gouv.fr/affichCodeArticle.do?cidTexte=LEGITEXT000006069577&idArticle=LEGIARTI000006
312980&dateTexte=&categorieLien=cid.
18
[French] Code général des impôts - Article 1741 (CGI, Legifrance),
www.legifrance.gouv.fr/affichCodeArticle.do?cidTexte=LEGITEXT000006069577&idArticle=LEGIARTI000006
312980&dateTexte=&categorieLien=cid.
19
[French] Vie Publique, ‘Qu’est ce que la question prioritaire de constitutionalité (QPC)?’ (7 July 2018),
www.vie-publique.fr/decouverte-institutions/institutions/fonctionnement/autres-institutions/conseilconstitutionnel/qu-est-ce-que-question-prioritaire-constitutionnalite-qpc.html.
20
[French] Vie Publique, ‘Les peines d’emprisonnement peuvent-elles être aménagées?’
(14 January 2018), www.vie-publique.fr/decouverte-institutions/justice/fonctionnement/administrationpenitentiaire/peines-emprisonnement-peuvent-elles-etre-amenagees.html.
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person. For very short prison terms, it also happens regularly that the sentence is converted
into community service or day-fine.

11.4 Involvement of third parties
A Swiss private bank assumed the role of an enabler in the Cahuzac case by assisting the
former French budget minister in concealing undeclared funds. Rey Bank based in Geneva
was charged for “being an instrument in the concealment of assets’’21 by the French courts
(Criminal Court and Court of Appeal) and was sanctioned with the highest possible fine for
money laundering amounting to €1.87 million but escaped a ban from operating on French
soil as demanded by the prosecutors. Its managing director, banker Francois Reyl, was also
given a fine of €375,000 and suspended jail sentence of two years.
Philippe Houmann, a financial intermediary, also acted as an enabler of tax crime in the
case as he played a role in the transfer of funds from Switzerland to Singapore.22 He
received a €375,000 fine and a one-year jail sentence.
The case highlights the role of the financial sector in facilitating tax fraud and how financial
institutions fail to comply with anti-money laundering regulations23 and report suspicious
activity.
The wife of the former minister can also be viewed as an enabler. She admitted the
existence of an account on the Isle of Man that she and her husband opened in 1997 as
well as other bank accounts in Switzerland.24
As explained earlier in this case study, the ‘’scandal’’ was sparked off in December 2012
following a Mediapart article revealing the existence of a concealed bank account owned
by Cahuzac and the publication of a recording. Alarmed by the revelations of the
investigative website, the financial prosecutor opened an investigation in March 2013.
The investigative website representing free journalism played a pivotal role in bringing the
case to light, exposing a minister to a judicial and political scandal, and ultimately
21

Swissinfo, ‘Swiss bank fined for helping French ex-minister evade taxes’ (Jerôme Cahuzac, 8 December
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Justice’ ladepeche (19 February 2018), www.ladepeche.fr/article/2018/02/19/2745608-proces-jeromecahuzac-philippe-houmann-le-second-prevenu-interroge.html.
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Federal Act on Combating Money Laundering in the Financial Sector (Anti-Money Laundering Act, AMLA),
www.finma.ch/finmaarchiv/gwg/e/dokumentationen/gesetzgebung/bundesgesetzgebung/pdf/AMLA_e.pdf
?lang=en.
24
Federal Act on Combating Money Laundering in the Financial Sector (Anti-Money Laundering Act, AMLA)
of 10 October 1997 (Status as on 19 December 2006) 955.0,
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contributing to the progress of the clampdown against tax evasion and money laundering
practices.
Mediapart’s sources included Remy Garnier, a tax inspector, whose memo about the fiscal
situation of the then Minister was pivotal in the investigations led by the website. However,
Garnier claimed not to be the source of Mediapart. Yet, the drafting of the memo required
consultation with the fiscal file of Cahuzac without prior approval of the tax administration.
This unauthorised consultation is still subject to trial. 25
Finally, Jean-Louis Bruguière, a former anti-terrorist judge who lost the legislative elections
of 2007 to Cahuzac, is thought to have handed the recording to Mediapart. When
interrogated, the former judge admitted having held the recording, but claimed having
destroyed and denied sharing it with the investigative website.26

11.5 Cross-national dimension of the case
The cross-border element of the case stems from a French minister’s having a secret bank
account in Switzerland. The country is known for its stringent banking secrecy and privacy
rules that provide an ideal environment for concealment and laundering of wealth.
Authorities investigated the Swiss private bank Reyl as part of the tax crime case against
Cahuzac. Specifically, the bank helped hide undeclared assets in a secret Swiss bank
account. In addition, the chief executive was under formal investigation to determine
whether the bank had the laundered funds concealed from the French tax authorities.
Reuters reported that there were disagreements between France and Switzerland around
the question of holding Swiss banks responsible for the attempts of their French clients to
hide money from the taxman in France.27 But this has not prevented cross-border
collaboration between the French and Swiss authorities from taking place according to
another source.28 In February 2013, a document relating to the search of an undeclared
bank account of Cahuzac was sent as part of the collaboration between the French and
Swiss tax authorities allowing the exchange of information in cases of possible tax evasion.
25
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www.lemonde.fr/les-decodeurs/article/2016/12/08/affaire-cahuzac-resume-des-episodesprecedents_5045933_4355770.html.
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According to the Swiss, Cahuzac did not close any account in 2010 contrary to what
Mediapart revealed. The public confession of Cahuzac a month later would question the
quality of the collaboration of the Swiss authorities.

11.6 Criminal investigation and court proceedings
i. First trial: The Criminal Court of Paris (32nd Chamber of the High Court of Paris)
As previously stated, on 8 December 2016, the 32nd Chamber of the High Court of Paris
issued a court judgment where Jerôme Cahuzac was given a three-year jail sentence for
committing tax fraud and money laundering. His ex-wife was also convicted and received
a two-year jail sentence for being “profoundly anchored in the fraud’’.29 The chief executive
of Rey Bank was given a two-year jail sentence and a fine of €375,000 for being the
“director of this concealment’’.30 Philippe Houman endured the same sentence for being
the ‘’lynchpin of the laundering’’.31 Reyl bank was sanctioned with a fine of €1.87 million.
This judgment marks a turning point in the fight against financial crime.32 In fact, the
Cahuzac case motivated important changes in the French legislative and judicial system.
The High Authority for Transparency in Public Life33 (Haute Autorité pour la Transparence
de la Vie Publique) was created in 2013 and is in charge of controlling the estate
declarations of ministers and members of parliament. Created in 2014, the financial
prosecutor (Parquet National Financier) displayed high efficiency in acting on the
revelations made by Mediapart, leading investigations and accelerating the procedures
leading to the trial. An important legislative change was tied to Law n 2013-1117 of 6
December 201334 the main objective of which was to reinforce provisions in terms of
fighting tax fraud by increasing the sanctions for tax fraud cases and granting tax authorities
more power.

29
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Other changes put forward include the creation of automated information sharing which
should help French tax authorities identify bank accounts held by French citizens in tax
havens such as Switzerland and Luxembourg.35
The investigations started on 8 January 2013 and the trial started on 8 February 2016. The
trial was interrupted because the defence of Cahuzac and his ex-wife requested a decision
from the Constitutional Council as to the validity of being subject to two lawsuits, one fiscal,
the other criminal. They underlined that their clients had already paid their tax debt to the
taxman including the fine of an 80 per cent increase in the tax due amount.
The Constitutional Council decided on 24 June 2016 that "In the most serious cases of
fraudulent concealment of funds subject to tax"36, the dual tax and criminal procedure was
justified. As a result, the trial resumed on 5 September 2013 and the court made a decision
on 8 December 2016.
ii. Second trial: Court of Appeal
The Judges of the Criminal Court announced a non-adjustable sanction of incarceration, in
other words, a firm jail sentence. The stake was whether the Court of Appeal was going to
consolidate the position of the Criminal Court In a judgment issued on 15 May 2018.
The president of the Court of Appeal started by announcing that “having recourse to
incarceration is fully justified given the circumstances, the facts, and the amounts evaded.
Any other punishment would be inadequate’’37 but he continued “Four years of jail
including two years with a suspended 2 years’’. The court included a €300,000 fine. As a
result, the sanction is higher but only symbolically so, since the minister benefited from the
law of adjustments of incarceration and will in practice not serve a jail sentence. The
decision was particularly surprising because the court rejected the argument put forward
by the former minister who claimed that the Swiss bank funds were used to finance the
political life of his mentor Michel Rocard38 and put forward scathing statement towards the
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former prime minister39: “These actions collide against the republican principle of the
equality of citizens regarding tax payment… This principle should have also guided his
actions as a member of the government, a budget minister, a position he accepted in 2012,
ignoring the contradiction of leading the fight against tax fraud while keeping undeclared
funds in Singapore to the tax administration worth thousands of euros.’’
The Cahuzac case received extensive media coverage by major press agencies (e.g., Le
Monde, The Guardian, The New York Times, The Financial Times) and was depicted as a
politico-judicial scandal with high impact on public trust.

11.7 Critical legal analysis of the case
The symbolic increase in the sanctions of the Court of Appeal deepened public mistrust as
it increased the sanction in terms of the number of years in jail to four years only to relieve
the former minister from incarceration, hence consolidating a form of “national
schizophrenia’’ as described by national newspaper Le Monde. By saving the former
minister from serving an actual jail sentence, the judges of the Court of Appeal gave rise to
a sense of unfair punishment of a serious tax crime and hence shook the confidence of the
public in the judicial system.40
In relation to the Court of Appeal decision, the investigative website Mediapart invoked
the “French aversion to jail for tax fraud’’41 and how the decision sends out ‘’an
unfortunate’’ message throughout the country. A reform of the law of 2009 related to the
possibility of adjustments of sanctions should be carried out to account for cases of
exceptional gravity where it cannot be applied.
Notwithstanding these shortcomings, the Cahuzac scandal had lasting effects on the
judicial system tied to tax treatment as well as the country’s efforts to clamp down on tax
crime. The Holland government tightened measures on financial corruption and
transparency in the financial political sphere. Transparency International published data42
showing how France progressed its fight against financial and tax crime:
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Since its creation in 2014, the Financial Prosecutor has judged 43 cases leading to
the recovery of €1.2 billion in the form of fines and confiscations.
In 2016, the High Authority of Transparency of the Political life transmitted 12
reports to the Financial Prosecutor. This stands in sharp contrast with the former
Commission for Transparency which only transmitted 16 reports over a period
spanning from 1988 to 2013.
The clampdown on tax evasion has intensified: nearly 47,000 taxpayers have
requested a “regularisation” of their assets hidden abroad. The value of the hidden
assets in question exceeded €30 billion in the period between 2013 and 2016.
The joint action of these new institutions led to the condemnation of leading public
figures, including, of course, Jérôme Cahuzac.
The automatic exchange of banking information, which came into force on 30
September 2017 and which Switzerland is due to join by the end of 2018, concerns
40 countries, including France.

An additional positive aspect about the Cahuzac trial is the conviction of enablers of tax
crime from the banking sector. However, France and the EU in general should intensify
efforts to regulate banking activity in order to prevent the sector from facilitating tax
evasion and money laundering. The following figure extracted from a study by Le Monde43
shows that France and the EU are significantly lagging behind the US in terms of inflicting
penalties on non-compliant banks:

43

Mathilde Damgé, ‘Amendes des banques : la fraude fiscale en augmentation’ Le Monde (30 May 2016),
www.lemonde.fr/les-decodeurs/article/2016/05/30/les-banques-et-les-208-milliards-de-dollars-damendes-liees-a-la-fraude-fiscale_4929014_4355770.html.
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Figure 4: Penalties on non-compliant banks

From 2007 (at the start of the financial crisis) to 2014, the American authorities allegedly
recovered $201.4 billion in penalties versus a meagre $1.9 billion recovered in the EU.
While the amounts recovered related to all types of financial crimes and only a small
proportion of the fines is tied to tax evasion and money laundering crimes. Nevertheless,
the study documents an increase in the fines related to tax crime in 2014. France and the
European Union should multiply initiatives and reforms to create a compliant and safe
banking sector that does not contribute to tax crime.

11.8 Conclusion
The Cahuzac case study is highly relevant to PROTAX because it is a complex and
sophisticated tax crime that caused tremendous loss in terms of hurting the confidence of
the public in State institutions and political leaders. This politico-judicial scandal also
spurred significant changes in the legal and organisational frameworks and resulted in
positive progress in the clampdown against tax and financial crime. Perhaps the most
salient change that had measurable effects on tax crime is the creation of the Financial
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Prosecutor. Such an institution should be fostered and given adequate resources to pursue
its mission. In addition, new measures and laws should also be put in place to protect
investigative journalism and whistleblowers given the vital role they play in revealing
information that initiates or consolidates investigation.
On the other hand, the decision of the Court of Appeal can be viewed as questionable as it
increased the sanction of the former prime minister only to result in an absence of effective
incarceration. The court decision would have been exemplary had it confirmed the sanction
pronounced by the judges of the Criminal Court. A higher probability of a jail sanction
would have deterred political officials from concocting tax frauds. The court decision also
indicates that the country needs to make more progress to reach independence of the
judicial system and ultimately integrity and public trust.
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12 FRANCE: CASE STUDY 3
12.1 What is the legal framework of tax?
Is it consolidated (as in Ireland) or more fractured and schedular (as in the UK)?
It is fractured, reason being, there are multiple sources of tax provision in France. For
instance: Article 13 of the Declaration of the Rights of Man and of the Citizen of 26 August
1789 provides that “For the maintenance of the public force, and for administrative
expenses, a general tax is indispensable”, adding that “it must be equally distributed among
all citizens, in proportion to their ability to pay”. Furthermore, tax is also contained in
Article 34 of the Constitution of the Fifth Republic of 4 October 1958, according to which
rules concerning the base, rates and methods of collection of taxes of all types are set by
statute. However, in December 2013, the laws for tax fraud and financial crimes were
reformed- Sapin II — formally titled the “Law Regarding Transparency, the Fight Against
Corruption and the Modernization of Economic Life”, and a new prosecutorial office for
financial matters was created (Parquet National Financier). This prosecutorial office aims
to take the lead in complex financial crimes, including those where the victims are
“geographically dispersed”, for example, in international fraud cases. It allowed for the
first time the option of deferred prosecution agreements, known in France as Convention
Judiciaire d’Intérêt Public.1 Moving on to fraud which is not a separately defined crime
under the French law, rather, fraudulent conduct can be an element of various criminal
provisions arising under the Criminal Code (Code Pénal.2 For instance, Article 324-1,
Criminal Code defined money laundering (blanchiment) as fraudulently hiding the origin
or nature of funds or property. Article 1741, General Tax Code (Code Général des Impôts)
defined tax fraud/ tax evasion (fraude fiscale) as taking or attempting to take steps
designed unlawfully to minimise taxes.

1

GAN business anti-corruption portal, ‘France enforcement: HSBC pays €300 million for first DPA’ (The
FCPA Blog, 28 November 2017), www.business-anti-corruption.com/news/france-enforcement-hsbc-pays300-million-for-first-dpa/;
(Dentons, 1 March 2017), www.dentons.com/en/insights/articles/2017/march/1/sapin-ii-law-the-newfrench-legal-framework-for-the-fight-against-corruption;
Jamie L Boucher, et al, ‘France Announces Its First Deferred Prosecution Agreement’ (Skadden, 8 December
2017), www.skadden.com/insights/publications/2017/12/france-announces-deferred-prosecutionagreement.
2
Antoine Kirry, Frederick T Davis and Alexandre Bisch, ‘Financial crime in France: overview’ (Debevoise &
Plimpton LLP, 1 November 2017), https://uk.practicallaw.thomsonreuters.com/2-5199872?transitionType=Default&contextData=(sc.Default)&firstPage=true&comp=pluk&bhcp=1.
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i. What are tax crimes? What is the range for sentencing (min/max) for the most prolific
types of tax crimes?
Tax crimes are defined as an illegal act of evading taxes by concealing income, earned either
legally or illegally, from detection and collection by the tax authorities.3 Sentence for
money laundering is five years’ prison and/or a EUR375,000 fine, Tax fraud is five years’
prison and/or a EUR500,000 fine.4
ii. What type of tax crime/s is involved in the case examined?
Tax evasion and money laundering. A fine of €300 million has been imposed on HSBC
Private Bank Suisse for having encouraged tax evasion relating to assets amounting to €1.6
billion5. HSBC Private Bank Suisse was charged with illegal banking and financial
solicitation, as well as with aggravated laundering of tax fraud proceeds in November
2014 (but not with corruption or influence peddling). In particular, the bank was alleged to
have solicited French taxpayers on French territory and to have made substantial and wilful
contributions so as to help these taxpayers evade taxes related to their assets.
iii. How are LEAs (Law Enforcement Agencies) engaged in the case (via FIU communication,
whistle-blower disclosure, LEA investigation)?
The case came to light via whistle blower disclosure.6 In line with the French legislature's
desire to promote whistleblowing, as evidenced by the new whistleblower's status
provided for in the Sapin II law, the PNF expressly noted in its press release that it possessed
evidence found at the residence of a former HSBC employee, which instigated the
investigation.7
3

Europarl, ‘Member States capabilities in fighting tax crimes’ (France),
www.europarl.europa.eu/cmsdata/124700/France%20fiche.pdf
4
Kirry, Davis and Bisch, ‘Financial crime in France: overview’ (Debevoise & Plimpton LLP, 1 November 2017),
https://uk.practicallaw.thomsonreuters.com/2-5199872?transitionType=Default&contextData=(sc.Default)&firstPage=true&comp=pluk&bhcp=1
5
Europarl, ‘Member States capabilities in fighting tax crimes’ (France),
www.europarl.europa.eu/cmsdata/124700/France%20fiche.pdf.
6
Kramer Levin, ‘The French Prosecutor Office Has Entered Into the First French DPA in History With HSBC
Private Bank’ (15 January 2018),
Suissewww.mondaq.com/france/x/663868/White+Collar+Crime+Fraud/The+French+Prosecutor+Office+Ha
s+Entered+Into+The+First+French+DPA+In+History+With+HSBC+Private+Bank+Suisse;
Julia Kollewe and Jill Treanor, ‘French prosecutor calls for HSBC to stand trial for alleged tax fraud’ The
Guardian (3 November 2016), www.theguardian.com/business/2016/nov/03/hsbc-bank-frenchprosecutor-calls-stand-trial-alleged-tax-swiss-subsidiary.
7
Kramer Levin, ‘The French Prosecutor Office Has Entered Into the First French DPA in History With HSBC
Private Bank Suisse’ (9 January 2018), www.kramerlevin.com/en/perspectives-search/white-collar-defense-
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12.2 What was the role (if any) of professional enablers?
In this case, investment bankers HSBC helped its clients hide the assets held in the firm’s
Swiss private bank from local French tax authorities. A penalty of about 158 million euros
and damages and interest of about 142 million euros were issued by a judge at a court
hearing in Paris.8

12.3 What type of prosecution (civil or criminal) process was followed?
Criminal prosecution: The procedures governing such investigations and trials are found in
the French Code of Criminal Procedure (Code de Procédure Pénale). HSBC will pay about
300 million euros ($352 million) to settle a criminal investigation by the French government
into allegations it helped clients evade taxes.

12.4 What prosecution techniques have been proven to be the most effective?
If and how a tax authority and/or an LEA may negotiate a deal that a court
may reject?
(e.g. Does the legal framework allow for a resolution of the issue without resorting to
prosecution or court action (e.g. deferred prosecution agreements as is the case in the UK)?
The French authorities used the CJIP which is a criminal settlement procedure, quite similar
to DPAs in the U.S. and UK. CJIP is initiated by the public prosecutor before the initiation
of criminal proceedings. Only legal entities accused of corruption, influence peddling,
laundering of tax fraud proceeds and related offenses use the CJIP. However, neither the
Sapin II law nor its related implementation Decree 4 provides the applicable criteria for
proposing to enter into this procedure. Where parties reach an agreement, the legal entity
can either payment of a fine proportional to the benefits that result from the identified
wrongdoing, which can reach up to 30 percent of the legal entity's average turnover
calculated over the previous three years or the implementation of an anticorruption
compliance program under the control of the French Anticorruption Agency (AFA – Agence
française anticorruption) for a maximum of three years. Therefore, CJIP has proven to be
effective in the HSBC Private Bank Suisse where a fine of €300 million has been imposed on
the bank for having encouraged tax evasion relating to assets amounting to €1.6 billion.
This fine covers: €86.4 million as disgorgement of profits. €71.6 million as a complementary
and-investigations-alert-the-french-prosecutor-office-has-entered-into-the-first-french-dpa-in-history-withhsbc-private-bank-suisse.html?utm_source=Mondaq&utm_medium=syndication&utm_campaign=LinkedInintegration
8
Fabio Benedetti Valentini , Gavin Finch and Gaspard Sebag, ‘HSBC Settles French Tax Probe for About 300
Million Euros’ (14 November 2017), www.bloomberg.com/news/articles/2017-11-14/hsbc-settles-frenchtax-probe-for-300-million-euros-lawyer-says.
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penalty in view of the serious and habitual nature of the facts recognized by the entity and
its minimum cooperation with the prosecuting authorities. €142 million as damages to be
paid to the victim, the French tax administration. It should be noted that this fine reaches
the exact threshold of 30 percent of HSBC Private Bank Suisse's average turnover calculated
over the previous three years. However, HSBC Private Bank Suisse has not been required
to implement a compliance program under the control of the AFA, although this was
possible in accordance with the Sapin II law.9

12.5 Do courts want to see tax crimes treated like any other crime, with no
‘sweetheart’ deals?
The findings of the case studies do not directly suggest that the French tax crime ecosystem treats tax evasion, fraud and money laundering with leniency or has a propensity
to favour high profile tax offenders.
While the court judgments are criticised in our case studies, the criticism is rather tied to
elements such as:
(i)

the lack of clarity around the definition of tax crime;

(ii)

weaknesses in the French legislation regarding trusts;

(iii)

shortcoming in the investigation caused largely by the secrecy of tax haven
jurisdictions;

(iv)

the opacity and self-regulated feature of the art market; and

(v)

the dual prosecution technique whereby a fiscal and criminal trials are pursued
simultaneously.

The prosecutors and judges seem to have employed scathing statements during court trials
and pointed to the gravity of the crime and its impact on society. The tax offenders were
strongly condemned by the media and the public at large.
The significant legal and organisational changes that took place after high profile cases
which reveal the willingness of the French politico-judicial system to advance the
clampdown on tax crimes. Some of the major developments include:
§

The creation of the Haute Autorité pour la Tansparence de la Vie Politique (HATVP),
the High Authority for Transparency in Public Life, in 2013. This institution is in

9

Eugene Costello, ‘HSBC settles French tax ‘fraud’ for €300m over ‘control weaknesses’
(International Investment, 17 November 2017), www.internationalinvestment.net/banking/hsbc-settlesfrench-tax-fraud-e300m-control-weaknesses/
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charge of controlling the estate declarations of ministers and members of
parliament (namely, politically exposed persons).
§

The creation of the Financial Prosecutor (Parquet National Financier - PNF) in 2014.
Since its inception, PNF has led a significant number of investigations involving
financial crime.

§

An important legislative change is tied to Law No. 2013-1117 of 06 December 2013
which is designed to reinforce legal provisions in terms of fighting tax fraud by
increasing the sanctions for tax fraud cases and granting tax authorities more
powers.

§

On the organisational level, these high-profile cases led to the creation of an
automatic exchange of banking information among 40 countries, which came into
force on 30 September 2017.

Notwithstanding, the lack of a jail sentence in the cases we have examined and the
application of the law of 2009, Article 707 CPP10 related to the possibility of adjustments of
sanctions in the Cahuzac case - despite its exceptional gravity- could signal a certain
reluctance of the French judicial system to jail tax offenders. This will be investigated
further in the later stages of PROTAX project.

12.6 How are whistle-blowers treated across different jurisdictions in the EU?
More than 80% of the EU countries received a score of 0 in whistleblower protection law.11
With the absence of strong protection laws, managers and co-workers can punish
whistleblowers with impunity. The whistleblowers have no recourse to be reinstated to
their jobs, compensated for their financial losses or shielded from criminal and civil actions
which may deprive employees and citizens of exercising their right to report information in
the public interest without the fear of personal harm, career or personal ruin. However,
whistle blowers exposing tax evasion and other misdeeds will be given more protection
from retaliation under the new rules proposed by the EU.12 The new law was proposed
due to the criticism EU countries received on how two former accounting firm employees
were prosecuted in 2016 for leaking the data about Luxembourg’s tax deals with
corporations. 16 EU countries have specific whistle blower protection policy in place, of
10

Vie Publique, ‘Les peines d’emprisonnement peuvent-elles être aménagées’ [14 January 2018] available
at <http://www.vie-publique.fr/decouverte-institutions/justice/fonctionnement/administrationpenitentiaire/peines-emprisonnement-peuvent-elles-etre-amenagees.html> accessed on 30 October 2018.
11
Greens and EFA, ‘Principles for European whistleblower legislation’ (3 March 2017), www.greensefa.eu/en/article/news/principles-for-european-whistleblower-legislation/ .
12
Foo Yun Chee, Francesco Guarascio, ‘EU moves to protect whistleblowers Reusters (23 April 2018),
https://uk.reuters.com/article/uk-eu-whistleblower-rules/eu-moves-to-protect-whistleblowersidUKKBN1HU1CS.
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which 12 have passed their laws since 2011 and only 5 - France, Ireland, Romania, Sweden
and the UK have passed the law that include all 3 layers of disclosure channels, although 4
of these 5 (Ireland, Romania, Sweden and the UK) have no designated government agency
to receive and investigate whistleblower disclosures and retaliation complaint. The
proposed law will provide whistleblowers with free legal counsel and protection in judicial
proceedings. Additionally, companies will be sanctioned if they are found to demote,
dismiss or discriminate against whistleblowers. Protection is extended to whistleblowers
who report breaches of EU rules in areas of financial services, consumer protection and
environmental protection to mention a few.13 Furthermore, the first generation
whistleblower laws focus only on public sector disclosures. A public consultation forum was
held by the European Commission in 2017 which received submissions from various
stakeholders calling for the whistleblower protection at the EU to be cross-sectoral. It is
encouraging to note that the Italian Parliament in November 2017 passed a law which
covers those who report wrongdoing in both private and public sectors to be protected and
also allows the option of making an anonymous disclosure. In Poland however,
whistleblowing is more visible than it has ever been. For instance, the Polish competition
and consumer protection agency UOKiK has begun a pilot project to enable whistleblowers
to report unfair competition through a whistleblower hotline which is a first step towards
great potential for protecting whistleblowers.
In Romania, a whistleblowing law has been in existence since 2004 for public service
employees. However, the weakness of this law is in its implementation. Many institutions
ignore the protection and declare instances on the spot to be business secrets about which
no one should be allowed to speak.
In Ireland, a disclosure law has been in place for a while, called the “Protected Disclosures
Act”, for protecting whistleblowers. It provides legal recourse for employees who have
been fired or otherwise penalized for reporting an instance in accordance with the law.
The same goes for the United Kingdom. Through its Public Interest Disclosure Act, which
has been in effect since 1999, whistleblowers are protected by the state when they make
a qualified report and are negatively treated as a result of their disclosure.
Similar regulations have come about last year in Sweden and Norway as well: The new
laws provide for a penalty to the employer if they have negatively treated whistleblowers.14
In conclusion, the EU countries can do more in terms of how whistleblowers can be
protected. The mechanisms in most EU countries do not give whistle-blowers adequate
13

Julia Mager, ‘Update: Are Whistleblowers Sufficiently Protected in Europe?’ (Eqs, 23 April 2018),
https://blog.eqs.com/are-whistleblowers-sufficiently-protected-in-europe/.
14
Julia Mager, ‘Update: Are Whistleblowers Sufficiently Protected in Europe?’ (Eqs, 23 April 2018),
https://blog.eqs.com/are-whistleblowers-sufficiently-protected-in-europe/.
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protection. Most laws are incapable of protecting employees from reprisals. An instance
where non-protection can be detrimental to the individual is the German case of Brigitte
Heinisch and Sascha Lex where both of them reported to their managers about the
unhygienic conditions in ambulance and hospital respectively. Both were ignored due to
lack of whistleblower policies in work places. Heinisch was fired after exposing unhygienic
conditions of patients in the hospital where she was working as a geriatric nurse.

12.7 What types of sentences are handed to tax criminals?
The principal sanction incurred by corporate entities is a fine (Articles 131-37 to 131-39,
Criminal Code). The maximum amount of fine is five times that which is applicable to
natural persons. In case of high crimes (crimes) when the law makes no provision for a fine
to be paid by a natural person, the fine incurred by a corporate entity is EUR1 million.
However, corporate entities can also be punished by one or more of the following
penalties15:
•

•
•
•
•
•
•

•
•

Dissolution, where the legal person was created to commit a high crime (punishable
by more than ten years’ imprisonment for individuals) or where it was diverted from
its objects to commit an ordinary crime that carries a sentence of imprisonment of
three years or more.
Prohibition from exercising, directly or indirectly, one or more social or professional
activities, either permanently or for a maximum of five years.
Placement under judicial supervision for a maximum of five years.
Permanent closure or closure for up to five years of one or more of the company’s
establishments that was used to commit the offences in question.
Disqualification from public tenders, either permanently or for a maximum of five
years.
Prohibition from offering securities to the public or listing securities on regulated
markets, either permanently or for a maximum of five years.
Prohibition from drawing cheques (except those allowing the withdrawal of funds
by the drawer from the drawee, or certified cheques) and prohibition from using
payment cards, for a maximum of five years.
Confiscation of property that was used or intended for the commission of the
offence, or of resulting property.
Posting a public notice of a decision or disseminating a decision in the written press
or using any form of communication to the public by electronic means.

15

Kirry, Davis and Bisch, ‘Financial crime in France: overview’ (Debevoise & Plimpton LLP, 1 November
2017), https://uk.practicallaw.thomsonreuters.com/2-5199872?transitionType=Default&contextData=(sc.Default)&firstPage=true&comp=pluk&bhcp=1.
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The maximum sentence for money laundering is five years’ prison and/or a EUR375,
000 fine and five years’ prison and/or a EUR500, 000 fine for Tax fraud.
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13 Ireland
13.1 General context factors shaping the legal and administrative system in
national jurisdictions
i. Tax Crimes in Ireland and their definition
Tax Crimes in Ireland are defined in the main in the Taxes Consolidation Act, 1997, as
amended. The Taxes Consolidation Act, 1997 deals with all aspects of tax law in Ireland
including tax rules and regulations as well as tax crimes. It is somewhat unique in Irish law
as it is an attempt at codifying all tax law in one piece of legislation. As can be imagined,
the Act is quite a large piece of legislation with in excess of 1,000 sections. This may make
the Act unwieldy and difficult for a non-practitioner to navigate.
Tax Crimes in Ireland are referred to as ‘Revenue Offences’ and their definition is contained
in Section 1078 of the Taxes Consolidation Act, 1997, which was most recently amended
by the Finance Act, 2017. The Section defines a ‘General Revenue Offence’ and a number
of Specific Revenue Offences.
Persons engaging in tax crimes may also be prosecuted under the Common Law for
conspiracy to commit the specified offence, Conspiracy to Defraud and for attempts to
commit the offence, even where the offence is not completed. Tax criminals may also be
prosecuted for fraud offences such as Deception, False Accounting, Use of a False
Instrument or Money Laundering depending on the nature of their offending. The fraud
offences mainly originate from the Criminal Justice (Theft and Fraud Offences) Act, 2001,
some of which attract more severe offences than the Revenue offences. Money Laundering
offences are outlined in the Criminal Justice (Money Laundering and Terrorist Financing)
Act, 2010. Tax crimes committed outside Ireland are predicate offences for under the
money laundering legislation.
A copy of the Revenue Commissioners (‘Revenue’) Guidance Notes in relation to the
relevant tax offences has been attached as an appendix to this document1, it gives a helpful
breakdown of the relevant offences available under the Act and penalties.
ii. Time limits for instituting prosecutions
In Ireland, criminal offences are divided into two categories, summary offences (minor) and
indictable offences (serious). Summary offences are exclusively prosecuted at the Court of
first instance, the District Court, by a Judge sitting without a jury. Indictable offences may
1

Appendix 1.
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be tried at the District Court or on indictment (at a higher court, trial by jury). For an
indictable offence to be tried at District Court level, the Director of Public Prosecutions
(‘DPP’) and the accused must consent and the District Court must accept jurisdiction.
Prosecutions for offences which are exclusively summary offences must be instituted
within 6 months of the commission of the offence. Section 1078(7) of the Act permits the
prosecution of Summary offences under the act up to 10 years from the commission of the
offence. The wording is permissive and was previously interpreted as not placing any limit
on instituting prosecutions on indictment. Ireland does not generally have any time limit
on instituting prosecutions for indictable offences, subject to the interests of justice. The
permissive interpretation of the 10-year limit was found to be incorrect in the case DPP v.
O Mahoney and Daly, Court of Appeal, 2016 2. The Court ruled that there was a limit of 10
years for instituting prosecutions for offences under the Taxes Consolidation Act, 1997, as
amended. In practice however, the Revenue Commissioners and An Garda Síochána have
always acted as if there was a 10 year limit in instituting prosecutions for Revenue Offences,
this was done in an abundance of caution, as it was clear that it was open to a court to take
such an interpretation of the law.
iii. Judicial involvement in investigation and prosecution
In Ireland, prosecutions for indictable offences are instituted by the Director of Public
Prosecutions. The judiciary are exclusively involved in the court proceedings in respect of
the crime and do not have any involvement in the investigation or prosecution of the crime,
save for receiving applications for search warrants or court orders.
Judicial discretion is usually exercised during sentencing, it is unusual however for a
sentencing Judge to depart from precedent of previous cases in relation to sentencing.
Judicial decisions are subject to appeal and appeals are regularly taken by persons
convicted, both of conviction and sentence imposed. Appeals are also taken by the DPP,
but less frequently.
iv. Legal Provisions Used for Prosecuting Tax Crimes
Ireland is a Common Law country. Tax Crimes are criminal offences and are prosecuted
under the criminal law. The Criminal Assets Bureau (‘CAB’) was set up in 1996 under the
Proceeds of Crime Act, 1996. It is a multiagency body made up of members of An Garda
Síochána (National Police), the Revenue Commissioners and the Department of Social
Protection. Persons benefitting from the commission of Revenue Offences may have their
assets seized, if it is proved they are the proceeds of crime. CAB obtains seizure orders from
2

Appendix 2 – DPP v O’Mahoney & Daly [2016] IECA 111.
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the High Court in a civil procedure. In order to seize assets, it must be proved on the balance
of probabilities that the assets are proceeds of crime. The burden of proof in criminal
proceedings is that of beyond reasonable doubt.

13.2 Prosecuting Offences with an International Dimension
There are no special provisions for the prosecution of offences with an international
dimension. Ireland is the signatory to numerous Mutual Legal Assistance Treaties and
evidence located abroad is collected using these procedures. Offences under Irish Law may
be prosecuted in Ireland if any part of the offence occurred in the State (Ellis v. O’Dea (No
2)) 1991, Irish Supreme Court).
It is clear that in the past difficulties have been encountered in securing the cooperation of
other states in the investigation and prosecution of tax crimes in Ireland. In 2015, it was
reported by the Irish Times that the then Revenue Commissioners Chairman, Niall Cody
informed the Dáil (Lower House of Parliament) Public Accounts Committee that the Swiss
Authorities refused a Mutual Legal Assistance Request related to the HSBC tax
investigations.3

13.3 Sentencing for Tax Crimes
Sentences for Revenue Offences are set out in the Taxes Consolidation Act, 1997 as follows:
on summary conviction, a fine not exceeding €5,000 – which may be mitigated to not less
than one fourth part of such fine – or at the discretion of the court, a term of imprisonment
not exceeding 12 months, or both, and on conviction on indictment, a fine not exceeding
€126,970 or at the discretion of the court, a term of imprisonment not exceeding 5 years,
or both.
Persons convicted under the relevant common law offences face a possible unlimited fine
or term of imprisonment. In practice however, the Court does not impose a sentence in
excess of the relevant statutory offence, which in relation to Revenue Offences is a fine of
€126,970 and/or 5 year maximum. Revenue Offences are considered serious crimes in Irish
Law and offenders regularly receive significant prison sentences.
According to the Revenue Commissioner’s Annual Report4, 24 convictions were obtained
in relation to Serious Tax and Customs Offences in 2017, resulted in the following
sentences:

3
4

The Irish Times, 26th February 2015.
Revenue Commissioners’ Annual Report 2017.
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9 convictions for Serious Tax Offences received custodial sentences ranging from 7
months to thee and a half year.
15 convictions related to serious duty offences. 5 of these cases resulted in
sentences of 2 years imprisonment with remaining 10 cases resulting in suspended
custodial sentences.

The above statistics relate only to convictions obtained following Revenue Commissioners’
investigations. Convictions obtained following Garda investigations are not included and
are not readily available.
i. Sentencing on Guilty Pleas
A court will take into account a plea of guilty in sentencing for the crime and this usually
results in a reduced sentence. Plea bargains to not exist in Irish law. It is a function for the
Judiciary to decide on the appropriate sentencing of a convicted person. Co-operation with
law enforcement agencies will usually result in a reduced sentence.

13.2 Tax Crimes in the Corporate Sector
No data is available in relation to the types of tax crimes involving the corporate sector.
The Courts Service do not publish statistics in relation to convictions and the Revenue only
publish high level statistics.
According to the Revenue Commissioner’s Annual Report for 2017, 107 Investigations in
relation to Serious Evasion were ongoing at the end of the year. Six files were submitted to
the DPP and the DPP directed 10 prosecutions. 27 cases were before the Courts in 2017
and 24 Convictions were obtained.
The Revenue Commissioners do not offer any further breakdown in relation to offence
types for which the convictions related.
It is clear that certain Corporate Sectors are more exposed to being enablers for tax crime;
in particular the financial sector, the accounting sector, company formation agents, the
legal sector and property sector are particularly exposed to risks of this nature.
i. Corporate Liability
In Ireland, companies are considered legal persons and are liable for prosecution for
criminal offences committed on their behalf, if it can be shown that the company
management were aware of the crime. Officers of companies may be held directly
responsible for offences committed by the company or committed with their consent
and/or connivance.
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13.3 Enforcement and Prosecution of Tax Crimes
The primary law enforcement agency with responsibility for the investigation of tax crimes
is the Revenue Commissioners. An Garda Síochána, Ireland’s National Police and Security
Service can also investigate tax crimes, this usually occurs when Revenue Offences are
discovered during the course of an ordinary crime investigation being conducted, such as
an economic crime investigation or when Organised Crime Groups (‘OCG’) are involved in
tax evasion or fraud.
Prosecutions for summary offences may be taken by the Revenue Commissioners in the
District Court through the use of their Revenue Solicitor Service. Prosecutions on
Indictment are taken by the Director of Public Prosecutions. All prosecutions taken
following a Garda Síochána investigation are taken by the Director of Public Prosecutions.
i. Co-operation between Law Enforcement Agencies
The Revenue Commissioners and An Garda Síochána are the only two law enforcement
agencies in Ireland with the power to investigate tax crimes. Both agencies co-operate
closely and work together as members of the Criminal Assets Bureau. In 2017 the
Government announced that as part of their measures to tackle ‘White Collar Crime’ that
a Garda and Revenue Task Force would be set up to tackle payment crime.5 There is a legal
basis for disclosure of Revenue Commissioners information to An Garda Síochána where
An Garda Síochána is conducting a criminal investigation. This is defined in the Disclosure
of Certain Information for Taxation and Other Purposes Act, 1996.
The Garda National Economic Crime Bureau (‘GNECB’) also has a close working relationship
with the Investigations and Prosecutions Division of the Revenue Commissioners. There is
also an appointed liaison officer with the Customs Service, which is a division of the
Revenue Commissioners.
The Revenue Commissioners are very protective of taxpayer information and will only
exchange information on foot of formal requests. An Garda Síochána does not have direct
access to any Revenue Commissioners’ databases.
An Garda Síochána and Revenue are both members of Interpol and Europol, this facilitates
the easier exchange of information and intelligence with foreign law enforcement agencies.
Both An Garda Síochána and Revenue have liaison officers at Europol in the Hague.

5

Measures to Enhance Ireland’s Regulatory, Economic and Corporate Framework – Irish Government,
November 2017.
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ii. Threshold for Launching Investigations
In Ireland there are no thresholds defined in law in order to conduct criminal investigations
and the concept of a ‘preliminary investigation’ is not known. Generally speaking a criminal
investigation is not commenced unless there are reasonable grounds to believe that an
offence may have been committed.
A number of Police powers are predicated on there being reasonable grounds to believe
that an offence may have been committed, including, applications for search warrants,
court orders and powers of arrest.
In Ireland all investigations are conducted by the Executive Branch of Government, i.e. An
Garda Síochána or the Revenue Commissioners. Judicial consent or consent from the
Prosecutor is not required in order to conduct investigations.
The Prosecutor (‘DPP’), is not usually involved until the investigation is complete and a file
has been submitted for their consideration. All operational matters are a matter for the
law enforcement agencies. Whether a prosecution should be commenced and for what
offences is exclusively a matter for the DPP.
Information in relation to conviction rates and numbers of cases taken are not usually
published. The Revenue Commissioners give a breakdown on their enforcement activity in
their annual report.
iii. Main Challenges in Prosecuting Tax Crimes
The main challenge in prosecuting tax crimes is the collection of evidence to a sufficient
standard in order to satisfy a Court and/or Jury that the offence was committed beyond a
reasonable doubt. In the modern world the nature of the evidence can also cause
difficulties. In the computer age the volume of data involved in cases can in itself prevent
a serious challenge to investigators and prosecutors. Law enforcement agencies are playing
catch up with criminals in the area of cybercrime and many traditional crimes such as Tax
Offences are now cyber enabled. Further resources in this area would be welcome. Tax
crime is not unique in this regard, the majority of economic crimes now involve an aspect
of cybercrime and the same resources are available.
Disclosure obligations can also at times put a significant strain on the resources of law
enforcement agencies. Investigators must make all reasonable attempts to seek out and
obtain all relevant evidence, whether it is parole or otherwise.6 The courts view of what
material is relevant to the investigation may not accord with the investigators or

6

The People [DPP] v. Tuite [1983] 2.

215

PROTAX
prosecutors but the failure to disclose relevant evidence may nonetheless result in the
collapse of a trial,

13.4 Enablers in Tax Crimes
The main sectors at risk of being enablers of tax crimes are the financial sector,
accountants, tax planners, legal profession and property profession.
In the 1980s and 1990s Ireland had a number of bogus offshore accounts tax scandals,
known as DIRT enquiries. DIRT stands for Deposit Interest Retention Tax. The scandals
involved all the regulated banks and following Revenue DIRT Audits they all made
settlements over bogus non-resident accounts held by Irish residents in their Banks.
Since the enactment of Section 19 of the Criminal Justice Act, 2011, it is an offence for a
person not to disclose information that may assist An Garda Síochána in preventing,
detecting, apprehending or securing the prosecution of a person for a relevant offence.
Revenue Offences are not relevant offences, but the majority of other economic crimes are
and as outlined earlier in this report, the majority of tax crimes also may constitute a fraud
offence.

13.5 Role of Whistleblowers and Intelligence
Intelligence is the lifeblood of any criminal investigation and is valued very highly in An
Garda Síochána. Intelligence cannot be used as evidence but can guide investigations and
act as sources of enquiries and searches. An Garda Síochána operates a confidential
telephone line where members of the public can supply tips and information in relation to
criminal activity. The Revenue Commissioners operate a similar scheme.
Informers are protected under Irish Law, by ‘Informer Privilege’.7 An Garda Síochána
operates a Covert Human Intelligence Sources (‘CHIS’) system for managing registered
informants.
The Protected Disclosures Act, 2014 also provides protections for employees who may
come forward to highlight wrongdoing or crimes in private or public organisations.
Evidence from the inside of organisations is highly valued by investigators and prosecutors.
Where whistleblowers do not feel comfortable giving evidence, their information can be
used as intelligence and can be very useful to investigations.
There is a constitutional requirement for justice to be seen to be done and therefore all
trials are held in public. It is not possible for the identity of a witness to be withheld or for

7

DPP v Special Criminal Court [1999] 1 IR 60.
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evidence to be given in secret. Such provisions are reserved only for cases relating to
national security or for cases concerning sexual offences.

13.6 Analysing individual cases: Director of Public Prosecutions v. Cashell
(2014)
i. The Facts of the Case
This case came to light following the ‘Swiss Leaks’ documents, copies of which were
supplied to the Irish Revenue Commissioners by the French Authorities. News reports
claimed that ‘Irish clients among €3.1bn Swiss bank account holders’.8
The ‘Swiss Leaks’ files were supplied to the French Tax Authority by Hervé Falciani, a former
HSBC employee turned whistleblower.9
This case dated 16th July 2014, is one of 33 cases that the Irish Revenue Commissioners
investigated following the release of the ‘Swiss Leaks’ files. Of those 33 cases, 4
prosecutions were taken, and 19 settlements were made. The settlements amounted to
€4.6m, over 60% of which related to interest and penalties. 3 of the 4 prosecutions taken
resulted in convictions, with one case still underway at the time of this report.10
John Cashell, a director of Radley Cashell Business Systems, Tralee, Co. Kerry, Ireland, had
an account with HSBC (Hong Kong and Shanghai Banking Corporation) Private Banking in
Geneva, Switzerland. Mr Cashell had funds of almost €800,000 in accounts at HSBC. He had
not declared the existence of this account to the Revenue Commissioners.
ii. Criminal Investigation and Court Proceedings
The Revenue Commissioners, who are the Law Enforcement Agency with primary
responsibility for tax enforcement in Ireland opened an investigation into Mr Cashell which
resulted in the submission of a file to the Director of Public Prosecutions.
The Director of Public Prosecutions directed that Mr Cashell face trial on Indictment at the
Circuit Criminal Court. Mr Cashell was charged with three separate counts of filing incorrect
tax returns contrary to Section 1078(2)(a) of the Taxes Consolidation Act, 1997, as
amended, in respect of the tax years 2001, 2002 and 2003.

8

Mark O'Regan, ‘Irish clients among €3.1bn Swiss bank account holders’ Herald.ie (09 February 2015),
www.herald.ie/news/irish-clients-among-31bn-swiss-bank-account-holders-30976555.html.
9
ICIJ, ‘About this project’, https://projects.icij.org/swiss-leaks/about.
10
Niall Cody, ‘Public Accounts Committee: Revenue Commissioners Investigation of HSBC Offshore
Accounts’ (Kildarestreet, 12 March 2015), www.kildarestreet.com/committees/?id=2015-03-12a.66.
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Mr Cashell subsequently pleaded guilty at Tralee Circuit Criminal Court in July 2014 and
was sentenced in December 2014 by Judge Carroll Moran to a fine of €25,000, he also made
a €102,000 tax settlement.11
The maximum penalty for this crime is 5 year’s imprisonment or a fine of €126,970, or both.
There were a number of corporate enablers who assisted Mr Cashell to commit his crimes,
including Financial Institutions and accountancy firms. At the time of the Revenue
Commissioners investigations in relation to the‚ ‘Swiss Leaks‘, the Chairman of the Revenue
Commissioners, Mr Niall Cody told the Dáil (Lower House of Parliament) Public Accounts
Committee that Switzerland refused a request for assistance to help bring prosecutions in
Ireland.12
The ‘Swiss Leaks’ files attracted significant media attention in Ireland, it was widely
reported at the time that 353 Client Accounts had connections to Ireland, with a total
monetary value of $3.5 Billion.13 The Revenue Commissioners ultimitately identified 33 tax
payers for investigation.

13.7 Critical Legal Analysis of the Case
It is not possible to conduct a thorough legal analysis of this case as Mr Cashell pled guilty
and consequently the evidence in the case was not disclosed or tested in court. It is clear
that the Revenue Commissioners encountered a number of evidential hurdles in relation
to securing evidence from abroad. The primary evidence in this case, was the files obtained
from the French Authorities via the ‘Swiss Leaks’ case. It is questionable, in my opinion that
this evidence would have stood up during the course of a criminal trial, if tested.

13.8 Conclusion
The analysis of the legal and administrative systems in Ireland for dealing with Tax Crime
has been outlined and shows that these systems are sufficient for dealing with tax crime.
There are however some shortcomings. The collection and availability of relevant data and
statistics could be improved. The availability of relevant statistics would give a better
11

Shane Phelan, ‘SwissLeaks: Irish businessman fined by Revenue after bank account details leaked’
Independent (9 February 2015), www.independent.ie/business/irish/swissleaks-irish-businessman-fined-byrevenue-after-bank-account-details-leaked-30975555.html.
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Colm Keena, Martin Wall, ‘Swiss refused request for help to pursue HSBC prosecutions
Revenue sought assistance to bring some of those named in leaked bank files before Irish courts’ Irish Times
(26 February 2015), www.irishtimes.com/business/financial-services/swiss-refused-request-for-help-topursue-hsbc-prosecutions-1.2117394.
13
Brynmor Pattison, ‘SwissLeaks: Irish names feature in massive trove of leaked Swiss bank files Tens of
thousands of files, obtained by the International Consortium of Investigative Journalists (ICIJ), have led to
the revelations’ Irish Mirror (8 February 2015), www.irishmirror.ie/news/irish-news/swissleaks-irish-namesfeature-massive-5129336.

218

PROTAX
picture on the situation in relation to tax crime and enable a greater analysis of the current
situation in relation to the investigation and prosecution of tax crimes.
Greater resources in the area of cyber analysis would enable investigators to conduct more
streamlined investigations and greatly aid the investigative and disclosure process.
The case selected for analysis demonstrates that convictions for tax crimes can be obtained
despite the fact that the crime occurred involved other jurisdictions and when the evidence
is sourced from a whistleblower.
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14 Switzerland and luxembourg
The purpose of this SwissLeaks case study is to investigate the following issues pertaining
to status and the level protection conferred to whistle-blowers:
(1) What is the role, status and legality of Hervé Falciani and Antoine Deltour (the main
whistle-blowers in SwissLeaks and Luxleaks cases respectively)?
(2) Was Falciani anonymous or self-identifying when giving intelligence for tax crimes?
(3) How has the evidence given by Falciani led to prosecution of banks and punishment of
Falciani?
(4) How do Switzerland and Luxembourg hinder the fight against tax evasion?

14.1 What is the role, status and legality of Hervé Falciani?
The lack of harmonised legal definitions and standards means that it is difficult to give a
precise answer to the role, status and legality of Hervé Falciani. Rather, the answer to the
above question depends more on the political culture and less on the legal definition of a
whistle-blower in a certain country (Hofmeister 2010). Hervé Falciani, of French-Italian
citizenship, was an IT system engineer at the Geneva branch of HSBC. He stole and leaked
sensitive client data (almost 600 files with more than 100 gigabytes) (The International
Consortium of Investigative Journalists 2015) from HSBC between 2006-2008. Falciani later
set up a company called ‘Palorva’ with another HSBC employee, Georgia Mikhael, with
whom he had a personal relationship. Falciani then tried unsuccessfully to sell client data
to the Lebanese. After that, he gave the data to the French authorities and sought refuge
there. In early 2010, the then finance minister of France Christine Lagarde, prepared a list
of names for other countries of people mentioned in the data taken by Falciani. The socalled ‘Lagarde list’ results in arrests in Greece, Spain, the US, Argentina and Belgium. In
2014, the Swiss Criminal Federal Court held against Falciani for four offences: First,
aggravated economic espionage (Article 273 (2) Swiss Criminal Code); secondly,
unauthorised obtaining of data (Article 143 (1) Swiss Criminal Code); thirdly, breach of
business secrecy (Article 162 Swiss Criminal Code) and finally, violation of banking secrecy
(Article 47 Banking Act 1934). In 2016, the Swiss Supreme Court sentenced Falciani in
absentia to a five-year jail term for aggravated economic espionage. He was cleared of data
theft, breach of business and banking secrecy. Falciani continues to live in France where he
is protected from extradition by his French citizenship.
Is Falciani a whistle-blower? As he was an employee in Switzerland, the legal and political
environments of Switzerland should be examined. Swiss law does not provide a clear
definition of a whistle-blower. Despite a number of some incidents revealed by whistle220
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blowers in Switzerland between 1997-2006, Switzerland was reluctant to accept
international standards on whistle-blowing. Such standards include the United Nations
Convention against Corruption (UNCAC 2005), the 2009 OECD Recommendation of the
Council for Further Combating Bribery of Foreign Public Officials in International Business
Transactions (Anti-Bribery Recommendation) (OECD Anti-Bribery Convention 2009), the
1998 OECD Recommendation on Improving Ethical Conduct in Public Service (OECD
Recommendation on Improving Ethical Conduct in the Public Service 1998), the Council of
Europe Civil and Criminal Law Conventions on Corruption (Council of Europe Civil Law
Convention on Corruption and Council of Europe Criminal Law Convention on Corruption
1999), the Inter-American Convention against Corruption (The Inter-American Convention
Against Corruption 1996), and the African Union Convention on Preventing and Combating
Corruption (The African Union Convention on Preventing and Combating Corruption 2003).
There is no distinct legislation on protecting whistle-blowers in Switzerland, unlike in the
United Kingdom where there is the Public Information Disclosure Act 1998. Whistleblowers blowing the whistle in Switzerland therefore have to look to Swiss Employment
Law. However, there are three main problems here. According to Hofmeister (2010), the
definition of the duty of good loyalty is unclear. There is a conflict between loyalty to the
employer and the requirement of reporting malpractice or breach of the law. Secondly,
whereas in the UK whistle-blowers enjoy automatic unfair dismissal and unlimited
compensation in a successful claim, whistle-blowers have very limited compensation in a
successful unfair dismissal. Finally, there is a great deal of uncertainty on the legality of
external whistle-blowing.
The conflict between the duty of good loyalty owed to the employer and necessity of
blowing the whistle is not an uncommon position. In the UK, whistle-blowers who disclose
non-confidential information are seen to be breaching the common law implied duty of
good faith and fidelity (Lewis, 2001). Traditionally, employees act as agents of their
principals, their employers. If they complain about their corporation either internally or
externally, they are perceived as disloyal and deviant (Larmer, 1992). Larmer stated that
this is a very narrow approach to employment law and governance. At the other end of the
spectrum, Duska argued that employees do not owe a prima facie duty of loyalty to their
employers. Therefore, whistle-blowing does not have to be justified on moral grounds
(Duska, 1985). The author believes that Duska’s submission is too extreme. Employees have
to consider their employers’ interests although they are not under a duty to act in the
latter’s interests under the common law implied duty of good faith and fidelity. The
common law implied duty applies to all employees. Hierarchy within an organisation does
not influence the common law duty.
In Switzerland, the conflict is between general Swiss law and the Swiss Code of Obligations.
Employees are generally required to report any concerns internally first before
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approaching external stakeholders such as regulators or the public. It is clear however, that
the internal mechanisms for reporting are absent. In Switzerland, companies are not under
any legal obligation to set up whistle-blower hotlines. Nevertheless, there can be corporate
liability if a company fails to ‘take all the organizational measures that were reasonably
required in order to prevent such an offence’ (Article 102(2) Swiss Criminal Code).
Disclosing confidential employer information or trade secrets is viewed by the Swiss Courts
as a criminal offence. This is particularly so in the case of bank secrecy (Article 47 Banking
Act 1934). The Swiss Code of Obligations bolster this protective culture towards bank
secrecy. Article 321a of the Swiss Code of Obligations states that: ‘The employee must
perform the work assigned to him with due care and loyally safeguard the employer's
legitimate interests.’ This duty of loyalty extends after termination of contract under Article
334. As such, the inherent ethos of Swiss legislation has been very protective of the
employer. The risks of whistle-blowing to the public include the employee’s dismissal and
a potentially claim for libel. Recently however, there have been improvements in whistleblower protection. The Federal Council has proposed a new clause in the Swiss Code of
Obligations which protects whistle-blowers by exonerating them from their duty of loyalty
if they report the matter internally first. There is also protection against criminal offences.
Whistle-blowers will not be criminally liable for reporting malpractice externally. Finally,
the Federal Police have set up a website which allows the public to report corruption
anonymously (Lanzlinger and Huber 2018).
The proposed clauses are promising and commendable for increasing whistle-blowers’
protection. However, they are too late for Falciani. If we apply Swiss legislation to Falciani’s
case, he has breached both the Swiss Code of obligations and general Swiss employment
law. By blowing the whistle externally to the French and German authorities, he has
breached his duty of loyalty. There is no evidence that Falciani reported his concerns to
HSBC first before blowing the whistle externally. Indeed, HSBC have always insisted that he
was not a whistle-blower. He did not start any investigation through HSBC’s own whistleblower hotline (Naheem 2015). Nevertheless, the timing, background and context of
Falciani’s action have to be taken into account. Between 2010-2014, a number of large
international banks were fined for financial crimes such as money-laundering, LIBOR
manipulation, tax evasion and terrorism funding. Against this backdrop, it is
understandable why Falciani took his concerns externally.
Falciani has also breached bank secrecy by stealing and attempting to sell the sensitive data
to the Lebanese. This issue is exacerbated by the fact that Switzerland’s economy is heavily
reliant on its financial sector. Its financial sector contributes 10.5% of the country’s Gross
Domestic Product (GDP). Banking assets in Switzerland account for 483% of its GDP. It also
leads the global private wealth management sector with $2.2 trillion of assets being
managed offshore (Nguyen 2014). Blowing the whistle against HSBC is perceived by the
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Swiss authorities as not just an attack against one bank. Instead, it is against the entire
country. As Eric de Montgolfier, the French Prosecutor in Nice summed up: “For them,
Falciani’s attack on the data was not merely an attack on the bank. It was an attack on the
whole of Switzerland (Arte 2015).”
Under Swiss law therefore, Falciani is classified as a criminal rather than a whistle-blower.
Falciani admitted that he has breached Swiss law: “Yes, I broke the law. But I broke a law
that harms all of us (Arte 2015).” Falciani’s admission that he broke a law that harms
everyone is not quite accurate. Bank secrecy harms most people apart from the customers
who have Swiss bank accounts. If the SwissLeaks incident took place in the United States
or China where the protection given to whistle blowers is much stronger, he might have
been hailed as a hero (Oei and Ring 2018). In summary, Falciani was a criminal who stoke
HSBC’s confidential client data, thereby breaching Swiss Criminal Law and the Swiss Code
of Obligations. He did not utilise HSBC’s whistleblowing hotline and passed the data to
French and German authorities. Falciani’s act, however, is of public interest because the
SwissLeaks case enabled investigative journalists to obtain a degree of transparency and
insight into the world of offshore private wealth management and tax evasion. His
disclosure led to the investigations of many accounts of HSBC clients. Due to the culture
and of private banking in Switzerland, bank secrecy is sanctimonious. Falciani was fighting
against two giants: the Swiss financial industry and Switzerland at the same time when he
blew the whistle. In the eyes of Switzerland and HSBC, he is a criminal, not a whistle-blower.
In the author’s view, Falciani’s is first and foremost a criminal but he is also a whistle-blower
since he reported confidential data to the relevant authorities.

14.2 Was Falciani anonymous or self-identifying when giving intelligence for
tax crimes?
Falciani started off using pseudonyms when he leaked HSBC’s data. Between December
2006-Feruary 2008, Falciani and Georgina Mikhael, another HSBC employee, formed a
company called Palorva. The purpose of the company was to collect and sell data of
wealthy clients. On his first business trip, Falciani identified himself as Ruben Al-Chidiak
(Arte 2015). Georgina used her real name and a Swiss phone number. This proves to be a
mistake as the Swiss authorities were able to track her down with the details. The business
trip proved to be futile since they did not manage to sell the data. Falciani contacted
European tax authorities and intelligence authorities under the pseudonym of Ruben AlChidiak. He offered a client list of one of the world’s biggest wealth management banks.
Falciani did not stop there. He contacted Jean-Patrick Martini, an official at the National
Directorate of Tax Investigations and sent him an encrypted list of seven HSBC clients in
France. Falciani met with Martini twice but Falciani did not reveal his identity (Ryle,
Fitzgibbon et al. 2015). On 21 June 2018, Falciani sent an e-mail to German tax
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investigators. Using the pseudonym John Barack this time, he wrote: “I have been travelling
a lot recently and before meeting you, I’d prefer to know for certain whether or not you
are interested in what I have to offer. [...] I have 40 tables filled with data (Arte 2015).”
The turning point came in December 2018. The Swiss Police visited HSBC’s Geneva office
and interrogated Mikhael. There is then conflicting evidence as to who revealed Falciani’s
identity. Ryle et al (2015) assert that it was Falciani himself who revealed his identity but
Arte state that it was Mikhael. In her own words, Mikhael said that: “I was scared. I told the
police that Hervé Falciani was behind the alias Ruben Al-Chidiak” (Arte 2015). From Arte’s
video interview with Mikhael, it seems clear that Mikhael did reveal Falciani’s identity.
Given that Mikhael and Falciani had a personal relationship, one can argue that Mikhael
blew the whistle on Falciani’s identity. Realising that he would face prosecution, Falciani
fled to France. His French citizenship protected him from extradition, which Switzerland
demanded.
Whistle-blowers often find some protection through anonymity. Anonymity is not always
possible due to the nature of the information may provide. Anonymity can also create
practical difficulties such as gathering information and identifying relevant participants if
the whistle-blower’s identity is concealed. It will however, give a “veil of ignorance”
(Elliston 1982), which is a safeguard to whistle-blowers since the employment protection
given to them is unsatisfactory. One of the most difficult issues for employers and
regulators to determine is whether a concern reported is genuine. Since anonymity
provides protection to the whistle-blower’s identities, one might question their motives in
blowing the whistle. Ultimately, if there is alleged wrongdoing, then the motive of the
whistle-blower should not be the deciding factor in investigating the allegation. However,
the credibility of the whistle-blower may be called into question if the practical process of
obtaining data is difficult and the evidence provided is less accurate than when whistleblowers’ identities are known (Price 1998). Naturally, if the anonymous whistle-blower can
provide concrete and reliable evidence, then credibility should not be an issue.
Interestingly, research by Nayir and Herzig (2012) revealed that amongst 329 Turkish
managers, the statement which had the highest consensus is the desire that they should
be given anonymity if they blow the whistle. Whistle-blowers in the financial sector are
vulnerable already due to the relatively little protection they receive (Lui 2014 ). Falciani
blew the whistle in the financial sector in Switzerland. He knew his life was in danger in
2012. According to Falciani, the US Senate warned him that “they would be launching
serious allegations against HSBC because of its lax money laundering and terrorist financing
controls and that the bank would be prosecuted. I was told that from then my life would
be in danger. I had two choices: start a new life in the United States or travel elsewhere to
buy some time” (Ryle, Fitzgibbon et al. 2015). It is not surprising that Falciani used
pseudonyms to protect his identity.
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14.3 How the evidence given by Falciani led to prosecution of banks and
punishment of Falciani
Falciani’s data revealed that HSBC opened accounts for arms dealers; traffickers in blood
diamonds; former and current politicians in Britain, Russia, Ukraine, Georgia, Kenya,
Romania, India, Liechtenstein, Mexico, Lebanon, Tunisia, the Democratic Republic of
Congo, Zimbabwe, Rwanda and Algeria. Clients also include footballers, royal family
members and actors (Walkowski 2016). HSBC were not simply passive in facilitating their
clients’ wishes. The actively marketed a system for tax evasion, proactively contacted
clients (in breach of the European tax treaty) and reassured them that their account details
will not be passed onto national authorities, even if there is evidence to show that the
accounts were undeclared to tax authorities of the client’s home country (Naheem 2015,
Walkowski 2016).
France and Spain were amongst the first to prosecute HSBC. When Falciani fled to Nice, the
French state prosecutor, Eric de Montgolfier, played a significant role in prosecuting HSBC.
De Montgolfier has a reputation for combatting corruption. Despite Swiss attempts to
extradite Falciani and requesting materials “relevant to France” (Ryle, Fitzgibbon et al.
2015), De Montgolfier led the French authorities in scrutinising and assembling the data in
a coherent fashion. They then shared the data with other EU countries such as Great
Britain, Spain, Italy, Belgium and Greece. In 2015, De Montgolfier requested that HSBC
Holdings Plc to be tried for tax evasion charges. HSBC appealed to have the charges
dropped but the French Appeals Court rejected the appeal. The French prosecutors insisted
on prosecuting HSBC Holdings Plc for tax evasion until HSBC agreed to pay €300 million to
settle the matter in November 2017 (Reuters 2017).
Working with American officials on the data, Falciani was advised by American officials that
“the only safe place in Europe would be Spain” as Switzerland asked France to extradite
Falciani. Therefore, Falciani fled from France to Barcelona. Under Spanish law, leaking
confidential data regarding corruption due to bank secrecy is not a crime. Further, Falciani
was assisting the authorities’ fight against corruption and tax evasion. Believing the ends
of Falciani’s act justifying the means, the Spanish prosecutor opined: “We can’t punish
people who, when they observe criminal conduct where they work, denounce it to the
authorities” (O'Brien 2015). As such, the Spanish National Court denied the Swiss request
for extradition. Interestingly though, the Spanish Court has not brought any charges against
HSBC. Although approximately 4,000 people with links to Spain are on the ‘Lagarde List’,
many live in Switzerland and therefore not all of them are linked to tax evasion. The family
of the former Head of Santander, Emilio Botin (now deceased), had to pay €200 million to
the Spanish government as a settlement to the Spanish tax authority’s investigation into
his tax affairs (Bowler 2015).
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The United States, Argentina, France, Belgium and Greece have accused HSBC of tax
evasion. Gaggero and Rua (2015) submit that Argentina’s lessons from capital flight in the
2001-2002 crisis meant that they were keen to curb capital flight out of Argentina. The
Argentinian tax agency therefore charged the Argentinian branch and its employees for
aiding tax evasion (The Associated Press 2014). HSBC defended their position by stating
that they do not have an account in HSBC Switzerland. By relying on local law, Argentina
were able to charge HSBC Argentina for capital flight and tax evasion. The Belgian
investigating judge charged HSBC Geneva with three offences: tax fraud by putting offshore
companies in Panama and the Virgin Islands; money-laundering and forming a criminal
organisation to the benefit of more than 1,000 clients. HSBC faced accusations that they
facilitated wealthy clients in the Antwerp diamond industry (SWI Swissinformation.ch
2014). The Bruges Special Income Inspection Unit also opened an investigation in 2015 into
the Spoelberch family, the richest family in Belgium (Novak 2015).
In Greece, the then Greek Finance Minister Papaconstantinou received the ‘Lagarde list’
but no action was taken. There is a suggestion that this might be because some of the
individuals on the Lagarde list include Greek elites (Oei and Ring 2018). Two years later, the
successors of Papaconstatinou became aware of this and re-examined the ‘Lagarde list’,
although the list was short of three relatives of Papaconstantinou. Papaconstantinou was
convicted of altering the evidence in 2015 but was acquitted of failing to take action on the
Lagarde information (Oei and Ring 2018). The United States and the United Kingdom have
brought cases against individuals. The UK however, has been criticised for being too passive
(Gaggero and Rua 2015). In 2010, HM Revenue and Customs was given the ‘Lagarde list’
and identified 1,100 people from the list of 7,000 British clients who had not paid their
taxes. To date, only one individual has been prosecuted. The poor conviction rate against
individuals in Greece and the UK suggest that countries are unlikely to use leaked data to
prosecute individuals of power and wealth. These individuals have great power and control
over politics and finance. The interests of such individuals therefore do not align with the
tax authorities’ interests. In such situations, the examples of Greece and the UK showed us
that they would back down in their fight against tax evasion. Switzerland could not
prosecute HSBC for alleged aggravated money-laundering because HSBC had already
settled by paying 49 million Swiss francs (Garside 2015).
Falciani was saved from extradition due to his French citizenship as well as the Spanish and
French law on tax compliance and bank secrecy (Oei and Ring 2018). The Swiss Federal
Criminal Court in Bellinzona convicted Falciani to a prison term of five years due to
aggravated economic espionage (Art. 273 para. 2 of the Swiss Criminal Code). Falciani was
however, acquitted of data theft and breaching bank secrecy. The conviction is interesting.
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"Whoever spies out an industrial or business secret in order to make it available to a foreign
state agency or a foreign organization or private undertaking or its agents, whoever makes
an industrial or business secret available to a foreign state agency or a foreign organization
or private undertaking or its agents, shall be fined or punished with a term of imprisonment
of up to three years, in serious cases with a term of imprisonment of not less than one year.
The prison sentence may be combined with a fine."
Economic espionage is set out in Article 273(2):
“2. According to Article 273 [of the Penal Code], it is forbidden and punishable to inform a
foreign entity about economic facts
a) with regard to which there is a (direct) secrecy protection interest of Switzerland as a
whole, or
b) with regard to which a third party that has not given its prior formal consent to the
disclosure has a secrecy interest worthy of protection."
Article 273 of the Swiss Criminal Code thus protects national public and economic interests
in general. The sentence of aggravated economic espionage was changed in 2014 from
three years to five years—a clear attempt by the Swiss legislators to protect Swiss bank
secrecy. Article 273(2)(b) is particularly clear as to how Switzerland hindered the fight
against tax evasion. Bank secrecy is enshrined and protected under Swiss Criminal Law,
basic rights of citizens, banking and data protection laws. Nevertheless, bank secrecy does
not extend to protecting clients who are suspected of breaking the Swiss Criminal Law.
Falciani’s act of leaking sensitive HSBC client data thus falls within the remit of Article
273(2). He has damaged the national interest in protecting bank customer secrecy. No
wonder he is regarded as a traitor by some.
Despite the failed Swiss attempt to extradite Falciani in 2012, Switzerland has still not given
up. They issued an arrest warrant in March 2018 and the Spanish Police have arrested
Falciani. The recent attempt in extraditing Falciani appears to be politically driven. A month
after the Swiss warrant for Falciani, the Spanish Courts have issued an arrest warrant for
Marta Rovira, one of six fugitive Catalan separatist politicians wanted by Spain for rebellion
and sedition charges. Marta fled to Switzerland whilst the Catalan leader Puigdemont fled
to Germany. The Spanish Supreme Court dropped the extradition requests in July 2018.
This is because the German court ruled that Puigdemont could not be sent back to Spain
for rebellion. He could only be charged for the lesser offence of embezzlement connected
to the alleged misuse of public funds for holding a referendum that a judge had not
permitted. There have not been any further announcements regarding Falciani’s arrest
since April 2018. Given the Spanish Supreme Court’s decision to drop extradition requests
for Puigdemont, Rovira and the other separatist politicians, it seems likely that the Swiss
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Court may reciprocate and drop the extradition request. Falciani may be safe for now, but
it would not be long before the Swiss Court will try again.

14.4 How Switzerland and Luxembourg hinder the fight against tax evasion
The SwissLeaks case reveals that the inherent Swiss law, judiciary and political culture are
all very protective of its national interest in safeguarding bank customer secrecy. According
to the Tax Justice Network’s Financial Transparency Index, Switzerland ranks first in bank
secrecy for three reasons. First, its banking secrecy is based on its history and tradition.
Secondly, political stability and neutrality enabled Switzerland to establish its reputation as
a financial safe haven. Finally, the concept of ‘financial consensus’ is ingrained amongst the
Swiss, where they protect the Swiss interest in offering offshore financial services (Tax
Justice Network 2018). Bank secrecy in Switzerland dates as far back as 1713. The Great
Council of Geneva legislated against revealing client details by bankers. Amongst the client
list were Catholic French Kings because the ‘heretical’ beliefs of Protestant banks did not
appeal to them. Swiss bank secrecy laws were implemented in 1934 after the scandal of
Basler Handelsbank in October 1932. Bank officers of Basler Handelsbank were caught
facilitating tax evasion for the French elite (Tax Justice Network 2018). To protect the
banking sector, Switzerland passed its bank secrecy laws in 1934. Enforcement of bank
secrecy laws by the Swiss enforcement agencies and Courts have been ruthless in
pursuance of protecting Swiss interest. This is particularly clear in the case of Rudolf Elmer.
Elmer worked for the Julius Baer Bank of Zurich in the Cayman Islands and blew the whistle
on tax evasion and criminal activities facilitated out of the Cayman Islands. The Swiss
authorities pursued Elmer for a decade and Elmer’s interview reveals that he was harassed
by the Swiss authorities. The Lower and High Courts of Zurich refused his request to supply
a witness and evidence that he was working for a subsidiary (rather than Julius Baer Bank
of Zurich) in the Cayman Islands. The Swiss Prosecutors and Courts were trying to rely on
extra-territorial laws to convict Elmer under Swiss law. The prosecutors also tried to portray
Elmer as a lunatic. They demanded him three times to be psychologically examined by
psychiatrists appointed by the Court of Zurich. Elmer feels that his human rights were
trampled on and that “crucifying whistle-blowers, to serve as an example to others, has
become state policy, and prosecutors have become an arm of that policy” (Shaxson 2015).
In his words, “Swiss bankers who support tax evasion, Libor abuse, currency manipulation
etc. simply do not go to court for their crimes. They are a protected species” (Shaxson
2015).
Elmer was ultimately released from prison because he was held to be an employee of the
Cayman unit of Julius Baer Bank and did not have an employment contract with Julius Bear
Bank of Zurich. Upon Elmer’s acquittal, the Head Judge Peter Marti made an extraordinary
personal comment. He said that: “Now, I do have some personal remarks: You are not a
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whistle-blower, you are an ordinary criminal” (Fowler 2017). This personal comment on a
case involving alleged breach of bank secrecy (not whistle-blowing) goes beyond the remit
of the judge. Understandably, Elmer was annoyed and brought a defamation against the
judge. To bring such a claim involves the approval of the Executive Committee of the State
of Zurich. Approval was denied because two members of the Executive Committee served
in Parliament at the same time as the Head Judge. Undeterred, Elmer brought the case in
front of the Swiss Federal Court. Citing lack of bad faith and acting within the scope of the
powers of the State of Zurich, the Federal Court rejected Elmer’s defamation claim. Yet, the
Federal Court made an unusual decision not to charge Elmer any costs for his claim.
Perhaps the Federal Court did not feel comfortable with the decision after all.

14.5 LuxLeaks case
In 2011, Antoine Deltour and Raphael Halet disclosed to the International Consortium of
Journalists more than 300 secret multi-million tax deals with Luxembourg and
multinational enterprises. Multinational enterprises were able to cut their tax bills in
countries other than Luxembourg. Deltour was a former employee of
PricewaterhouseCoopers. He discovered these secret tax deals whilst copying documents
a work. The European Commission praised Deltour for his efforts but the Luxembourg
authorities charged him with violation of bank secrecy laws, trade secrets and illegally
accessing PricewaterhouseCoopers’ database to obtain 28,000 documents. A French
journalist by the name of Edouard Perrin contacted Deltour since Perrin hosted a show
called ‘Cash Investigation’. Perrin later reported the leaked information.
Deltour receive a 12-month suspended sentence and a fine of €1,500 in 2016. Halet
received a nine-month suspended sentence and a fine of €1,000. In May 2018, the
Luxembourg Court of Appeal held that Deltour is a whistle-blower and therefore he was
cleared of all charges regarding the copying and use of the LuxLeaks documents. Unlike the
SwissLeaks case, the Luxembourg Court of Appeal did recognise Deltour’s status as a
whistle-blower although one can differentiate between Deltour and Falciani. Deltour
copied PricewaterhouseCoopers’ documents but he did not use or communicate the
documents whereas Falciani tried to sell the leaked data before approaching relevant
authorities.
The significance of the LuxLeaks case is that it expedited a review of tax rulings practices of
EU member states by the European Commission (Marian 2017). When Luxembourg’s tax
practices were investigated, it was defensive in its statement: "[t]he advance tax decisions
issued by the Luxembourg tax administration are compliant with national, European and
international law. Their legality is not contested" (The Ministry of Finance Luxembourg
2014). This is not entirely accurate since certain corporations such as Fiat and Starbucks
used these tax deals, which the EU held to be illegal and violated EU state aid rules (Dalen
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2016). Jean-Claude Juncker, who served the Luxembourg’s Ministry of Finance and later
became the Prime Minister, insisted that the huge reduction in tax rates enjoyed by
multinational enterprises is due to international tax arbitrage—the ability for countries to
take advantage of different tax laws of jurisdictions. In Marian’s opinion however,
Luxembourg was not merely a passive bystander. Luxembourg was “a manufacturer of
synthetic arbitrage opportunities” (Marian 2017). By providing itself as a vehicle for
countries to choose between source and residence jurisdictions, Luxembourg actively
played a role in tax evasion.
Similar to Switzerland, bank secrecy is a major trait of Luxembourg’s financial sector as it
expanded in the 1960s. For many years, Luxembourg, along with Austria and Belgium, had
opted out of any bilateral exchange of tax information upon request. In exchange for being
allowed to maintain their banking secrecy, Luxembourg, Austria and Belgium had to levy a
“withholding tax” on foreign savings. Since 2009, Luxembourg has negotiated several
exchange of information agreements. It can also access information held by Luxembourg
banks in order to co-operate with foreign authorities on tax matters. In May 2013,
Luxembourg signed the OECD Multilateral Convention on Mutual Administrative Assistance
in Tax Matters. This Convention facilitates the collection of taxes and information
exchange. It has also signed a Foreign Account Tax Compliance Act intergovernmental
agreement with the United States in March 2014 to improve tax compliance in both
countries. Finally, Luxembourg has agreed to automatic exchange of information required
under the EU Savings Directive 2003/48/EC. However, the OECD calls upon Luxembourg to
improve its transparency on information in relation to ownership of companies (OECD
2011).
Switzerland has also tried to improve its image and transparency in the banking sector. In
August 2009, Switzerland amended its tax treaty with France. This means that both
countries are required to provide information upon the other country’s request for
information for tax enforcement. In 2015, Switzerland signed the EU-Swiss tax
transparency agreement. This enables EU member states to investigate the accounts of
their citizens in Switzerland. Switzerland has also ratified the Multilateral Convention on
Mutual Administrative Assistance in Tax Matters. All these steps are to be welcomed but
given the long history of bank secrecy in both Switzerland and Luxembourg, reforms will be
evolutionary. 350 economists from over 30 states, including Thomas Piketty, Ban Ki-Moon
and Angus Deaton have signed a letter calling for governments, especially the US and UK
governments, to make new global regulations requiring companies to report business
activities subject to tax in each country that they operate. They have asked for transparency
in ownership of companies and trusts (Walkowski 2016). More work is needed to tackle tax
evasion, capital flight and income inequality.
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14.6 Conclusion
Piercing the veil of offshore secrecy in tax havens such as Switzerland and Luxembourg is
an extremely difficult and dangerous task. Whistle-blowers such as Falciani and Deltour
encountered risks, harassment and isolation when they blew the whistle on tax evasion. To
date, whistle-blowers in the financial industry in tax havens still receive little protection
compared to other industries and countries. Ethics of course, play a part in the cases of
Falciani and Deltour. Are the means or the ends more important in achieving tax
transparency and combatting financial crime? The answer to this depends on a country’s
values, culture and history, which shape the legislation, enforcement authorities and the
judiciary. It is regrettable that even in the twenty-first century, whistle-blowers are still
portrayed as bad and mad even when they disclose information in the public’s interest.
Whilst multinational enterprises can take advantage of regulatory and international tax
arbitrage, whistle-blowers do not benefit from whistleblowing arbitrage. Despite some
jurisdictions being more sympathetic and protective of whistle-blowers, whistle-blowers
are rather vulnerable and often used as political bargaining tools. To this end, the culture
of protecting bank secrecy must change.
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15 Germany
15.1 The German legal system
i. Tax crime
Tax crimes in Germany are defined in section 369 I of the German Fiscal Code1
(“Abgabenordnung” AO). Section 369 I of the Fiscal Code states that (1) The following shall
be tax crimes (customs crimes):
1. Acts which are punishable under the tax laws;
2. The illegal import, export or transit of goods;
3. The forging of revenue stamps or acts preparatory thereto, insofar as the act relates to
tax stamps; and
4. Aiding and abetting a person who has committed an act under numbers 1 to 3 above.
The principal tax crime can be found in section 370 AO. Section 370 AO deals with tax
evasion (“Steuerhinterziehung”) and states (1) A penalty of up to five years’ imprisonment
or a monetary fine shall be imposed on any person who 1. furnishes the revenue authorities
or other authorities with incorrect or incomplete particulars concerning matters of
substantial significance for taxation, 2. fails to inform the revenue authorities of facts of
substantial significance for taxation when obliged to do so, or 3. fails to use revenue stamps
or revenue stamping machines when obliged to do so and as a result understates taxes or
derives unwarranted tax advantages for himself or for another person.
In addition to criminal offences, section 378 and 379 AO contain administrative offences,
namely the reckless understatement of tax (section 378 AO) and general minor frauds
(section 379 AO). Examples of minor tax frauds include incorrectly issued documents2 or a
failure to record appropriately.3
The limitation period for tax crimes is 5 years4; however, in the case of particular serious
cases the limitation period is 10 years.5

1

The translations of the legal text are taken from the website of the Ministry of Justice and Consumer
Protection, see [German] Juris, ‘Gesetze im Internet’, www.gesetze-im-internet.de.
2
Section 379 1 No.1 AO.
3
Section 370 1 No.2 AO, full list, see Section 379 1 AO.
4
Section 78 (3) no. 4 StGB, section 370 (1) AO.
5
For cases under section 370 (3), second sentence, nos 1-5, see section 376 (1) AO.
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ii. Punishment
The general penalty for tax crimes is up to five years’ imprisonment or a monetary fine;
section 370 (1) AO. In particular, serious cases, a penalty of between six months’ and ten
years’ imprisonment shall be imposed, section 370 (2) AO.
A case shall generally be deemed to be particularly serious where the perpetrator
1. deliberately understates taxes on a large scale or derives unwarranted tax advantages,
2. abuses his authority or position as a public official or European public official (section
11(1) number 2a of the Criminal Code),3. solicits the assistance of a public official or
European public official (section 11(1) number 2a of the Criminal Code) who abuses his
authority or position,4. repeatedly understates taxes or derives unwarranted tax
advantages by using falsified or forged documents, or 5. as a member of a group formed
for the purpose of repeatedly committing acts pursuant to subsection (1) above,
understates value-added taxes or excise duties or derives unwarranted VAT or excise duty
advantages.”6
An administrative offence may be punished with a monetary fine of up to 50,000 Euros.7
iii. Avoidance of Punishment
Voluntary Disclosure
A way to avoid punishment on account of tax crimes in Germany is the possibility of
voluntary disclosure of tax evasion under section 371 AO: (1) Whoever, in relation to all
tax crimes for a type of tax, fully corrects the incorrect particulars submitted to the revenue
authority, supplements the incomplete particulars submitted to the revenue authority or
furnishes the revenue authority with the previously omitted particulars shall not be
punished pursuant to section 370 on account of these tax crimes. The information provided
must cover all tax crimes for one type of tax that have not become time-barred, and at least
all tax crimes for one type of tax within the last 10 calendar years.
The regulation was changed in 2014 and a voluntary disclosure is only exempt from
punishment for an evasion of up to 25.000 Euros. With regard to higher amounts an
exemption from punishment is only possible if an extra amount is paid.8 This amount has
to be paid immediately at the time of filing the voluntary disclosure.

6

Section 370 (3) AO.
Section 378 (2) AO.
8
10% for 25.000 to 99.999; 15% for 100.000 to 999.999 and 20% for over 1 Million Euros.
7
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In a successful voluntary disclosure, the incorrect particulars are corrected to the full
extent; the incomplete particulars are corrected; or the defaulted information is made up
for. Incomplete information will exclude the exemption from punishment.
Exemptions apply and are listed in subsection 2, it states that
Exemption from punishment shall not apply if,
1. prior to the correction, supplementation or subsequent furnishing of particulars in
connection with voluntarily disclosed tax crimes that have not become time-barred,
a) the person involved in the act, his representative, the beneficiary as referred to in
section 370(1), or the beneficiary’s representative has been notified of an audit order in
accordance with section 196, limited to the material and temporal scope of the ordered
external audit, or
b) the person involved in the act or his representative has been notified of the initiation of
criminal proceedings or administrative fine proceedings, or
c) a public official from the revenue authority has already appeared for the purpose of
carrying out a tax audit, limited to the material and temporal scope of the external audit,
or
d) a public official has already appeared for the purpose of investigating a tax crime or taxrelated administrative offence, or
e) a public official from the revenue authority has already appeared and provided proof of
identity for the purpose of conducting a VAT inspection in accordance with section 27b of
the VAT Act, a wages tax inspection in accordance with section 42g of the Income Tax Act
or an inspection in accordance with other tax law provisions, or
2. one of the tax crimes had already been fully or partially detected at the time of the
correction, supplementation or subsequent furnishing of particulars and the perpetrator
knew this or should have expected this upon due consideration of the facts of the case,
3. the tax understated pursuant to section 370(1) or the unwarranted tax advantage
derived by someone for himself or for another person exceeds the amount of 25,000 euros
per act, or
4. a particularly serious case exists as specified in section 370(3), second sentence,
numbers 2 to 5.
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iv. Provisional Termination of the Proceedings
The tax authorities are obliged to take action in relation to all prosecutable criminal
offences, provided there are sufficient factual basis.9
However, there is the possibility of provisional termination of the proceedings under
section 153a of the Code of Criminal Procedure (“Strafprozessordnung”,StPO). It contains
certain reasons for the termination:
(1) In a case involving a misdemeanour, the public prosecution office may, with the consent
of the accused and of the court competent to order the opening of the main proceedings,
dispense with preferment of public charges and concurrently impose conditions and
instructions upon the accused if these are of such a nature as to eliminate the public
interest in criminal prosecution and if the degree of guilt does not present an obstacle. In
particular, the following conditions and instructions may be applied:
1. to perform a specified service in order to make reparations for damage caused by the
offence;
2. to pay a sum of money to a non-profit-making institution or to the Treasury;
3. to perform some other service of a non-profit-making nature;
4. to comply with duties to pay a specified amount in maintenance;
5. to make a serious attempt to reach a mediated agreement with the aggrieved person
(perpetrator-victim mediation) thereby trying to make reparation for his offence, in full or
to a predominant extent, or to strive therefor;
6. to participate in a social skills training course; or
7. to participate in a course pursuant to section 2b subsection (2), second sentence, or a
driver’s competence course pursuant to section 4a of the Road Traffic Act.

15.2 Corporate liability
The legal concept of corporate liability does not exist in Germany. In Germany, the principle
of “Societas delinquere non potest”10 is applied, which is based on the strictly personal
character of criminal sanctions and therefore could only be imposed on natural persons
and not on companies. The prevailing opinion in Germany is, therefore, that a company
cannot be criminally liable. However, companies can be recipients of criminal legal
consequences or administrative sanctions. One example is the seizure of assets under
9

Section 152 (2) StPO.
Translated: Society cannot be wrong.

10
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section 74 ff StGB, 22ff OWiG. Assets which are created by the commission of an offence
can be transferred to the State. Another example is forfeiture of the illegal capital gain.11
The most important administrative sanction is a financial penalty under section 30 OWiG
which enables the State to impose a financial penalty on a legal person if it committed a
crime or an administrative offence.

15.3 Involved parties
In Germany, different parties are involved in the enforcement and prosecution of tax
crimes.
The norms of general criminal proceedings apply; however, the AO specify certain
regulations, which have priority over the StPO. The Courts are solely responsible for the
punishment of crimes; neither the tax investigation nor the civil penalty body is allowed to
impose a sentence.
In general, criminal proceedings, the public prosecutor’s office is the initiating and
controlling authority; the police is the investigative authority. Whereas in tax crimes the
criminal court and civil penalty body (“Bußgeld- und Strafsachenstelle, short BuStra”) is the
initiating and controlling authority; the investigating body (“Steuerfahndung”) is the
equivalent of the police.
The tax investigation body is a department of the revenue authorities.12 It is responsible
for the enforcement of the German Fiscal Code. Furthermore, it functions as the
prosecuting authority and therefore has powers under the StPO.13 In more detail the role
of the tax investigation body is to: investigate tax crimes and tax-related administrative
offences; determine the tax bases in relation to these crimes; detect and investigate
unknown tax cases. The role of the civil penalty body is to pursue administrative tax
offences.14
The public prosecutor’s office might get involved as well. Normally it is the tax authority
which acts as the independent investigative body and is responsible for all decisions with
regard to the initiation of proceedings. They are not bound by instructions of the public
prosecutor’s office.15 However, the revenue authority may hand the criminal matter over
11

Section 73 ff, 29a OWiG other examples, see Luise Warmuth Zur Strafbarkeit von Unternehmen “No body
to kick, no soul to damn?”1 – Das Beduerfnis einer echten Ungterenehmensstrafbarkeit in Deutschland
2016, [German] Luise Warmuth, ‘Zur Strafbarkeit von Unternehmen „No body to kick, no soul to damn?“1’
– Das Bedürfnis einer echten Unternehmensstrafbarkeit in Deutschland (Iurratio Redaktion (Zeitschrift) 21
February 2016), www.iurratio.de/zur-strafbarkeit-von-unternehmen/, accessed 04 August 2018.
12
Definition, see section 6 (2) AO.
13
Section 388 AO.
14
Sections 131 Abs. 3, 36 Abs. 1 OWiG, sections 409, 387 AO.
15
386 I 1, II, 399 I AO.
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to the public prosecutor’s office at any time and the public prosecutor’s office may take
over criminal matters at any time.16 The public prosecutor’s office is especially involved in
major nationwide cases.
In Germany, proceedings are divided into three parts, preliminary proceedings, interim
proceedings and main court proceedings. The threshold for launching investigations
requires initial suspicion (“Anfangsverdacht”). If there is a sufficient factual basis, the
BuStra is obliged to take action.17 Typical bases for action are investments abroad, low or
irregular private income, inexplicable low gross profits, implausible cash contributions,
cash discrepancies, questionable loans, casino profits or a presentation of a voluntary
disclosure.18
The tax investigation body may take action in the run up to an actual criminal proceeding
for securing tax liabilities if there is not yet enough initial suspicion to start proceedings in
the case of sufficient cause.19 There is sufficient cause if specific facts or widespread
feelings speak of the possibility of tax evasion and the tax authority comes to the conclusion
that investigations would lead to a disclosure of tax relevant facts.20
Criminal proceedings shall be deemed to have been initiated as soon as the revenue
authority, the police, the public prosecutor’s office, one of its investigators or the judge in
a criminal court adopts a measure, the purpose of which is to institute criminal action
against somebody for a tax crime.21

15.4 Statistical data
The German Federal Ministry of Finance (“Bundesamt fuer Finanzen”) keep statistics about
criminal tax crimes.22 The statistics include, for example, information about the total
number of tax crimes, terminations under section 371 AO and section 153 a StPO and the
number of cases taken over by the public prosecutor’s office. The statistics do not
differentiate between proceedings against individuals and companies.

15.5 Challenges
One main challenge in the prosecution of tax crimes in Germany is to prove intention. A tax
crime under section 370 AO requires intentional commission of tax evasion.23 The offender
16

Section 386 (4) 2 AO.
Section 152 (2) StPO.
18
Stahl in Vogelsang/Stahl, BP-Handbuch, Abschnitt M Rn. 4.
19
Müller, AO-StB 11, 278.
20
BFH 5.10.06, VII R 63/05, BStBl II 07, 155.
21
Section 397 (1) AO.
22
See appendix for the years 2010 to 2016.
23
Section 15 1. Alt. StGB, section 369 (1) No 1 and (2) AO.
17
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needs to know and intend to make false or incomplete information about tax relevant facts
to government authorities or leave the authorities uninformed about tax relevant facts
thereby evading tax and obtaining a tax advantage. This is difficult to prove as the intention
takes place in the offender’s mind. It is difficult to assess whether the taxpayer knows what
he is doing or did not know the tax consequences of his behaviour. Outside circumstances
can lead to inferences about his state of mind.
Another challenge is the understaffing of the tax investigation body.24 The knowledge that
most companies and individuals are not inspected, may encourage people to evade taxes.

15.6 Enablers and whistle blowing
Whistleblowers have an important standing in Germany as one of the main sources of initial
investigations. The tax investigation body is obliged to detect and investigate unknown tax
cases.25 Whistleblowers remain anonymous, though if the allegation is false, the name of
the whistleblower has to be disclosed.26
One common form of whistle blowing is the purchase of so-called tax CDs. These CDs
contain stolen data about bank customers which are offered for purchase by tax authorities
and whistleblower platforms with a view to disclosure. German tax authorities purchased
several of these CDs.
Furthermore, the state offices of the criminal investigation body have online whistleblower
systems where whistleblowers are able to report tax offenders.
There are as well non-governmental institutions such as “Steuerverrat”27 which offer help
with reporting a tax offender and offer a reward in the case of a successful outcome.

15.7 Analysis of a high-profile case: The Hoeness case
i. Facts of the case
This case represents one of the most famous German tax evasion cases due to the status
of the defendant, Uli Hoeness (in the following H) and the large amount of money involved.
The defendant was a football player and a football manager for FC Bayern Munich and was
seen as a charismatic personality in Germany.

24

[German] Andreas Kraft, ‘Zu wenig Finanzbeamte, Deutschland - ein Steuerparadies’ (4 August 2009),
www.fr.de/politik/spezials/steuerfahnder-affaere/zu-wenig-finanzbeamte-deutschland-ein-steuerparadiesa-1083371.
25
Section 208 AO.
26
BFH, Az v B 163/05.
27
[German] Steuerverrat.de, ‘Sie haben Kenntnis über einen Fall der Steuerhinterziehung?’ (willkommen
bei), www.steuerverrat.de/alte_Seiten/Page2.html. .
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H opened a bank account at the Swiss bank A in 1975. He used the money in the account
with A bank for risky foreign exchange transactions. He made profits amounting to several
million Euros. H never asked for bank statements or an income statement. H did
deliberately not declare these sums from capital investments in his tax return. He did not
know the exact amounts but anticipated substantial profits. In addition to hiding the
profits, H’s tax returns contained losses carried forward which were too high.
In 2010, a German-Swiss tax treaty was discussed with the aim of providing taxable income
from capital gains from financial investments of German tax payers in Switzerland for past
taxable periods. This was discussed as an alternative to voluntary disclosure under section
371 AO. However, at the end of 2012 it became apparent that the German-Swiss tax treaty
would not be concluded. Furthermore, at that time German tax authorities were
purchasing tax CDs.
H was aware that, due to the failure of the tax treaty and the existence of the tax CDs, a
voluntary disclosure would be the only possibility to avoid penalties. On the 15th of January
2013 an employee of the A bank called H to inform him that a journalist had called to find
out about a bank account of a prominent figure of the branch without revealing the name
of the person involved. This call increased the pressure on H who met with his accountant
and a former tax investigator Y on that same day. H told them about his hidden accounts
and the fact that he had no documentation about them and any transactions relating to
them. The accountant and Y told H that documents were needed for a voluntary disclosure.
H contacted the A bank the next day and they sent to him account overviews of the
different accounts, showing the assets at the end of the prior year, the balance of the ingoings and the out-goings, the paid withholding tax and the assets of the end of the year
concerned and the resulting overall profit. The nature of the transactions and the profits
were not included. Furthermore, individual receipts for thousands of transactions were
missing. The accountant indicated to H that due to the limited and inconclusive nature of
documents a voluntary disclosure would be the “worst case scenario”.28
However, one day after the discussion with his accountant and Y, H handed in a voluntary
disclosure for the years which were not time barred, 2001 to 2010. On the 18th of January
2013 the prosecution opened proceedings against H for tax evasion under section 370 (1)
AO. On the 20th of March 2013 an arrest warrant was issued and on the 30th of July 2013
charges were brought. The court proceedings started on the 10th of March 2014 and on the
13th of March 2014 H was sentenced to 3 ½ years’ imprisonment for tax evasion amounting
to 28,5 million Euros under sections 369 Abs. 1 Nr.1, Abs 2, 370 Abs 1 Nr 1 AO, 53 StGB. He

28

LG Muenchen II, 13.03.2014 – W5 KLs 68 Js 3284/13.
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started his sentence on the 02nd of June 2014 and was granted early release on the 23rd of
February 2016.
ii. Cross national dimension of the case
The accounts H used for the financial speculation were based in Switzerland, one of the tax
havens in Europe. Beginning in 2006, tax offender CDs were a popular way of
whistleblowing as indicated earlier. These tax CDs triggered a number of voluntary
disclosures as in the case of H.
At that time, Swiss bank secrecy was one reason why foreign investors deposited their
money in Switzerland. Bank secrecy was a legal obligation on Swiss banks not to disclose
any information concerning their clients to third parties. In 2014, Switzerland entered
Multilateral Convention on Mutual Administrative Assistance in Tax Matters of the OECD.29
The Swiss Parliament agreed in 2015 and, in 2016, the Convention was ratified. The first
data exchange took place in 2018.30 The Swiss bank secrecy therefore does not exist
anymore.
iii. Criminal investigation and court proceedings
The court proceedings took 3 days, H was sentenced to 3 ½ years’ imprisonment as this
was a particularly serious case under section 370 (2) AO.
H did not contest the tax evasion. He was aware that he evaded taxes and that this involved
a substantial sum of money, but, due to the fact that he never asked for account statements
or income summaries, he was not aware of the exact amount involved.
The court tried to calculate the amount of tax evasion by using 52,000 documents from
Bank A, which had been analysed by the responsible tax investigator. She was interrogated
as a witness during the trial. First, the court determined the reliable increase in total assets
by way of estimation and deducted other income and profits from the forward exchange
transactions.
H was not successful with his voluntary disclosure. It is important for the success of a
voluntary disclosure that the incorrect particulars are corrected to the full extent; that the
incomplete particulars are corrected; and the defaulted information is made up for.

29

OECD and Council of Europe (2011), The Multilateral Convention on Mutual Administrative Assistance in
Tax Matters: Amended by the 2010 Protocol, OECD Publishing. http://dx.doi.org/10.1787/9789264115606en.
30
see for example: [German] dpa, ‘Ende des Schweizer Bankgeheimnisses’ (EU, focus.de 27 May 2015),
www.focus.de/politik/ausland/eu-ende-des-schweizer-bankgeheimnisses_id_4710078.html.
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Exemption from punishment is not possible in the case of incomplete information.
However, the fact that H applied a voluntary disclosure was a mitigating factor.
The case created massive attention in the media. However, due to the fact that H did not
deny tax evasion, the case itself was not regarded as controversial; but the short length of
the sentence imposed and his subsequent early release were criticised as too lenient given
the amount of money involved and that this was due to the public profile of H and would
not have applied to a less famous person.31

31

See for example: [German] Petja Posor, Der Fall Hoeneß als Skandal in den Medien:
Anschlusskommunikation, Authentisierung und Systemstabilisierung (Herbert Von Halem Verlag 2017),
www.halem-verlag.de/wp-content/uploads/2015/04/9783744509145_le.pdf.
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16 Malta
Similar to the case study from Portugal, the Maltese case study provides brief responses to
the questions from the case study method (D1.1).

16.1 What is Defined as A Tax Crime, Where and How is it Defined in National
Law?
Any person who failed to comply with the provisions of the Income Tax Acts [Chapters 123
& 372 of the Laws of Malta] is, upon conviction, guilty of an offence. Part IX [Articles 49 –
52 of Ch. 372 of the Laws of Malta] outlines what constitutes an offence liable to
prosecution.
Albeit there is no uniform legal definition of what is a tax crime in Malta there are many
articles that prohibit infringements, which are clearly and precisely defined in the law.
Articles 76 and 77 of the VAT Act specify a long list of these infringements, which
infringements cover essentially all forms of crimes connected with VAT. In practice, few
people are prosecuted under Articles 76 and 77 because the Commissioner for Revenue
rather seeks the civil (administrative) remedies for failing to comply with fiscal obligations.
Article 76 of the VAT covers that if a taxpayer:
a) Fails to register for VAT purposes, or
b) Fails to keep proper records, documents and accounts as required by VAT law, or
c) Fails to furnish a return, or
d) Fails to furnish any additional return, statement or information or to produce any books,
records, documents, and accounts, or fails to pay any tax or administrative penalty due
when required to do so in virtue of this Act or of any regulations made under this Act shall,
on conviction, be liable to a fine of not less than €700 and not more than €3,500.
Article 77 of the VAT gives a much longer list of infringements that if committed by the tax
payer will result in a punishment of €700 but not more than €3,500 or in cases (c) and (d)
not less than €6,000but not more than €10,000.
a) knowingly fails to account for any taxable supply or any intra-community acquisition;
b) gives any return, statement or information required which he knows to be incorrect or
misleading in any material respect;
c) falsifies any records, documents or accounts required to be kept under this Act
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d)
destroys, erases, damages or conceals any stored information or any records,
documents or accounts required under this act
e) Paragraphs (e) to (g) of Article 77 concern infringements relating to failing to produce
tax invoices
f) Paragraphs (h) to (k) of Article 77 concern infringements to registration
g) Paragraphs (l) to (q) of Article 77 concerning other minor infringements that can be
committed by taxpayers.
Article 79 deals with obstruction of officials who are carrying out a tax investigation, which
carries a punishment of 500€ to 2500€ that can be accompanied by up to 6 months’
imprisonment.
One of the biggest problems which Malta has at the moment is the fact that there are many
foreigners come to Malta and register for VAT purposes. These foreigners subsequently
leave the island without informing the CfR that they have duly left the country, hence they
are still registered as living here for tax purposes. These persons would be subject to
criminal prosecution because they fail to submit their returns.

16.2 What kind of legal provisions are primarily used for prosecuting tax
crimes?
The legal provisions used to prosecute tax crimes are those listed in the Income Tax Acts,
specifically the Income Tax Management Act [Ch. 372 of the Laws of Malta]. Such provisions
allow for criminal action to be initiated with reference to the defaults listed.
When the Commissioner for Revenue investigates a taxpayer and finds that a taxpayer is
not compliant vis-á-vis improper VAT declaration made, the Commissioner for Revenue
makes an assessment. The assessment will inevitably include heavy interests which are far
higher than the penalties imposed by the criminal sections of the law and cover the same
offences identified in Articles 76 and Articles 77.
Any assessment may be contested before the administrative tribunal and hence the
proceedings are civil in nature.
Whenever a taxpayer fails to furnish a tax return such taxpayer is often prosecuted before
the criminal court under sections 77 (c).
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16.3 What is the range for sentencing (min/max) for the most prolific types of
tax crimes?
Upon conviction, a person may be fined between €116 to €10,000 and/or imprisonment
for a period not exceeding 6 months.
In regard to tax crimes, the min/max sentences are those established in Question 1, i.e.
700€ to 3500€ for most infringements and 6,000 to 10,000€ for exceptional infringements.
A person who is a recidivist and commits the same offence a second time will be subject to
a minimum penalty of 1200€.
However, a taxpayer who makes a wrong declaration will be subject to an administrative
penalty of 20% and a monthly interest.

16.4 Are pre-trial guilty pleas applied and are they common for tax crimes?
A person who is being prosecuted may plead guilty. Guilty pleas are registered and are
most common with reference to prosecution of employers who fail to submit documents
and payment referring to tax on income withheld from their employees’.
The Commissioner for Revenue may, in the case of an offence under the Act, enter into an
agreement in writing with the offender. Through this agreement the said offender pays a
sum equivalent to the fine that may be imposed by way of penalty in accordance with this
Act on the conviction of that person for the said offence. Where a minimum and a
maximum amount is provided for in respect of the fine that may be so imposed the sum
payable pursuant to the said agreement shall be a sum equivalent to the said minimum
amount increased by one half of the difference between the said minimum and maximum
amounts. Upon the signing of any such agreement by the Commissioner and the offender
all criminal liability of the offender under this Act with regard to the offences in relation to
which the agreement has been entered shall be extinguished.
This is also applicable where the offender has been charged before a court in relation to
the offence but before final judgment has been given in the case.
Amongst others, where proceedings before a court have not been commenced, the sum
payable in accordance with any agreement as mentioned above shall be reduced by ten
per cent.
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16.5 What are the dominant types of tax crimes involving the corporate
sector and which kinds of market transactions or activities are susceptible
to corporate tax crimes?
The most dominant are tax evasion where profits are distorted to show a lower tax liability.
During audits representatives fail to submit documents necessary for the investigation.
Furthermore, at times false books are submitted showing a different picture of the ongoing
business than the actual business; Information regarding funds deposited abroad may also
be missing.
To enforce collection of monies, the Malta tax authorities take enforcement action through
civil court action. Such action is taken where the tax due is final and conclusive. The only
criminal proceedings that the collections directorate is involved is the enforcement action
taken against employers when they declare amounts of tax (FSS) and fail to pay national
insurance contributions deducted from the employee’s salaries and they do not forward
them to the tax authority.

16.6 Does the legal concept of corporate liability exist in your jurisdiction is it
applicable for tax crimes?
In Malta the concept of corporate liability does not exist. The individuals behind the
company [directors] are criminally responsible where a tax crime is carried out a
corporation.
Yes, one of the general principles of criminal law in Malta is that a body corporate is
represented by its directors and the representatives of a body corporate are answerable to
the offences committed by such entity.
Moreover article 66 of the VAT act provides that (1) Any secretary, manager, director,
liquidator or other principal officer of an entity or of a body of persons, any heir and any
testamentary executor and any curator of the vacant inheritance of a deceased person,
and any person who is a tutor, curator, administrator or trustee of any other person or of
any trust, fund or other entity shall, for the purposes of this Act, be a representative of that
body of persons, deceased person, other person, trust, fund or other entity, as the case
may be.

16.7 Who is in charge of enforcement and prosecuting tax crimes?
Prosecution of tax crimes is, carried out by the Commissioner of Police upon request
received by the Commissions for Revenue. In fact, no prosecution of any offence against
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the Income Tax Acts can be commenced unless sanctioned by the Commissioner for
Revenue.
The Commissioner for Revenue has an inspectorate unit for VAT purposes and a
prosecution unit.
Anyone can provide information to the Commissioner and inform him that a taxpayer is
non-compliant. All compliance issues are treated confidentially and investigated
accordingly.

16.8 How is cooperation between different operational units organised and
regulated?
The Commissioner for Revenue forwards a list of individuals to be prosecuted to the
Commissioner for Police.
The revenue department used to function under 3 different entities (Customs, Value Added
Tax and Inland Revenue Department) which were not interrelated by law. This made the
exchange of data difficult, even between the government departments relating to tax.
Following the Commissioner for Revenue’s Act the sharing of data was legally recognized
and data could be passed on from one department to the other without restrictions.
Following the initiation of the merger process whereby the operations of each department
where combined the available resources were utilised far better than the previous setup.
The revenue department also setup a joint enforcement task-force. This unit is a combined
‘action’ between the various departments and the Commissioner for Revenue’s office. This
unit carries out cross-border investigations and holds local inspections. The compliance and
investigations directorate carries out investigations both in direct and indirect taxation.

16.9 What are the legally defined thresholds for launching preliminary
investigations of suspected tax crimes?
The Commissioner may request a preliminary investigation in all instances where a person
fails to comply with any of the provisions of the Income Tax Acts; Prosecution is regulated
with reference to cases where employers fail to submit documentation and payment
referring to income tax deducted from their employees’ wages; failure to comply with a
notice issued by the Commissioner for Revenue; Making an incorrect return and
consequently a false declaration of income or gives false information; Commits a
fraudulent act by wilfully evading tax.
There are procedural and legal safeguards to ensure that the privacy of individuals and
corporations is respected. It is only where there is a pressing need for interference with
this privacy that such interference takes place. Whenever the inspectorate makes an
246

PROTAX
investigation as with regards to VAT and find that further action needs to be taken, they
will hand over the case to the police.
The VAT Act empowers the commissioner for Revenue to enter and inspect any premises
where an economic activity is carried out, inspect and to require the production of any
books, records or documents, require any person to give such information as may be
requested, request the particulars, including personal data on persons and if a taxable
person established in Malta stores invoices which he issues or receives by an electronic
means guaranteeing on-line access to the data. The Commissioner may also inspect place
of habitation, subject to court authorisation which shall not take place between 7am and
7pm.
No person appointed under or employed in carrying out the provisions of the VAT act shall
be required to produce in any court, tribunal, board or committee of inquiry any document
or to divulge any matter coming under his notice in the performance of his duties under
the VAT Act except as may be lawfully required for the purpose of carrying into effect the
provisions of VAT law, or for the purposes or in the course of any appeal made in
accordance with this Act or a prosecution for any offence against any of the provisions of
this Act.

16.10 Are statistical data for your jurisdiction and quantifying information
measuring the performance of the different branches of LEA (conviction
rates, number of cases, etc.) systematically collected and published?
Although the information is collected, it is not published in a manner that indicates that it
refers to tax crimes.
Malta being a very small country makes it possible for the Revenue Department to operate
from one central building. This makes the gathering of data very easy. Indeed, each
unit/directorate, gathers monthly information of its performance. This information is
passed onto the Ministry of Finance as one combined report.

16.11 What are the main challenges in the prosecution of tax crimes?
In order to prosecute a tax crime such as evasion, there must be concrete evidence
regarding income which has not been declared. Taxable funds are easily hidden especially
when the money is deposited in foreign banks; Furthermore, often it is difficult to notify
persons who are being prosecuted to attend Court hearings.
One of the main challenges faced by the staff of the Commissioner in the carrying out of
investigations and in the process of reviewing the assessments, is the taxpayer may avoid
247

PROTAX
notification by the changing of residence without informing the Commissioner for Revenue.
The situation becomes even more different when it comes to a non-Maltese national.

16.12 What is the role of enablers in tax crimes?
Enablers help taxpayers to keep distorted records and advise on withholding information
from tax authorities, which information is crucial to an investigation.
The Department rarely encounters professionals who fail to comply to the Department’s
requests. We feel that there exists a good relationship between the department and the
professional staff who act on behalf of their clients or companies and all taxpayers that are
registered in Malta.

16.13 What is the role of whistle blowing and intelligence provided “from
inside”?
Information received from whistle blowers is used to initiate an administrative
investigation.
In 2013 Malta enacted the whistleblower’s act which law provides on how these persons
can be protected whenever one makes a protected, internal, disclosure or an external
disclosure of information.

16.14 Reason for Audit
The VAT Department identified this corporate entity as a potential risk. The principal risk
factor was based on the declarations of the entity concerning high exempt without sales
whilst at the same time claiming substantial input VAT incurred on expenditure on its
operations. In terms of the relevant provisions of the VAT Act, discussed later on in this
report, input VAT should only be claimed on activities which are within the scope of VAT
and attributable to taxable supplies.
In view of mutual cooperation between VAT and IR the case was referred to Inland Revenue
(IR) for necessary action with respect to direct taxation.
The scope of the VAT verification comprised years 2010, 2011, 2012 and 2013 whilst IR
covered 2012, 2013 and 2014. Sales and purchases ledgers for the aforementioned periods
were requested and examined.
Correspondence & Meetings held
The corporate entity was informed through a notification letter that a tax audit was going
to be conducted on the company’s declarations. The following documents were requested
to be presented during the first meeting:
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a)

Income tax return for year of assessment 2013 and 2014

b)

Full set of audited financial statements

c)

Nominal ledgers including sales and direct costs ledgers

d)

Detailed VAT workings covering 01/12/2010 – 31/12/2013

e)

Accounts of transferrable property including apportionment costs workings

f)

Detailed schedules/lists of stock properties

g)

Breakdown of the amounts due from corporate shareholder and related parties

h)

Bank and loan statements, bank confirmation letters and bank reconciliations

i)

Trade creditors list

j)

Breakdown of other current and non-current liabilities

k)

Rental agreements/contracts

l)

Sale contracts

The first meeting was held on the 12th March 2015 and during the meeting most of the
above requested documentation was submitted. On the 14th May 2015 during a second
meeting the rest of the documents were presented. Two further meetings were held during
October and November 2015 where the findings of this audit were communicated to the
corporate entity directors who agreed with the findings and filled in the necessary
adjustment forms to rectify the entity’s position and pay resulting balances.
16.14.1
i.

Audit Findings

Right of deduction and lack of adjustment of input VAT claimed

During the years under review this corporate entity was developing five blocks of
apartments, office spaces and garages which were being sold to third parties. Furthermore,
they were also in the process of refurbishing and improving a local well-established hotel.
The corporate entity was not claiming input VAT on the property developed for resale
(exempt without credit activity) which from a legal point of view this is correct. In fact,
input VAT was allegedly being claimed on a building development project which was
envisaged to be used as a hotel. It is pertinent to note that since accommodation attracts
a 7% VAT rate, VAT incurred on related expenditure would be eligible to be recouped.
During 2013, the plans for the use of the latter development were changed. In fact the
entity departed from its original intentions to operate a hotel and opted to rent out the
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buildings for office space. This would still qualify to recoup VAT incurred under certain
circumstances.
In the same year, the entity under examination entered into an agreement to lease the
offices to another company. On further enquiry it was noted that the lessee was not
registered for VAT purposes and in fact one of the clauses in the rental agreement stated
that;
‘the lessee declares that it is not registered under Article 10 of the VAT and accordingly in
terms of the Fifth Schedule, Part 2, Point 1, no VAT should be charged by the lessor to the
lessee.’
The above described scenario and the tax status of the supplier (lessor) and the client
(lessee) changes the tax obligations of the latter parties. The use of the property as a hotel
and the actual renting of office space are deemed as taxable transactions. Item 1(d), Part 2
of the 5th Schedule of the VAT Act provides for such circumstances as shown in the extract
below
“(d) the letting of property by a limited liability company to a person registered under
article 10 for the purpose of the economic activity of that other person;”
This provision only terms as taxable rental transactions between a taxable VAT registered
limited liability company and an Article 10 VAT registered client. Any other permutation
would fall outside the scope of the tax.
Therefore, the change in originally intended use of building, subsequently brought about a
change in the nature of the activity from a taxable one to an exempt without credit one.
The corporate entity was aware of this fact and correctly entered the income derived from
this activity in Box 21 of the VAT return. This field (Box 21) caters for exempt without credit
supplies such as in this case.
In order for the entity to be compliant with its fiscal obligations, given the change in the
use of the building and the taxable nature of the interested parties, an adjustment in favour
of the Commissioner for Revenue should have been made. This adjustment, regulated by
Subsidiary Legislation (SL) 406.12, would have refunded input VAT previously claimed on
the project which through the change in use would have rendered the project and its
operation as exempt without credit.
SL 406.12, Value Added Tax (Adjustments relating to input tax on Capital Goods), provides
that, whenever a taxable person incurs VAT on capital expenditure in the furtherance of an
economic activity, there is an obligation for that taxable person to make an adjustment
throughout the period prescribed by law (20 years for immoveable property) should the
asset no longer be exploited to carry out the economic activity.
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In this case the period established by law did not even commence since the corporate entity
never used such premises as a hotel according to its original intention. In fact, it rented out
the property to be used as offices. In addition, the corporate entity leased the property to
another company which is not registered under Article 10 of the VAT Act.
Therefore, since the corporate entity is engaged in exempt without credit supplies and
since the corporate entity’s situation falls under Item 4(a) of Legal Notice 318/2004 and
consequently under Item 5 (1) of the same Regulations, the input VAT claimed should have
been reversed through an adjustment.
ii.

Sale of property and related finishing works

The examination of the sales records revealed that the corporate entity was also involved
in the sale of various properties. In terms of VAT legislation particularly Regulation 1(2),
Part 2 of the 5th Schedule of the VAT Act, the transfer of immoveable property is exempt
without credit.
Contracts for sale of property were reviewed. One of the contracts dated XXXX included a
clause stating:
‘..seventy-five thousand Euro (€75,000) is the price of the works to be carried out within
the Apartment which works include: laying of terrace tiles in the south and north terraces,
the installation of a seven metre electrically operated awning, the landscaping of a garden
space measuring twelve square metres, the creation of a duplex area in the rear of the
apartment measuring circa forty-five square metres with steel reinforcement and a sub
floor in wood.’
Although the above was included in the same contract of the sale of property it constitutes
a separate transaction which is taxable at the standard rate of 18%. Notwithstanding, the
corporate entity reported this sale as exempt without credit.
iii.

Expenses ineligible for IRD purposes

The examination of purchases records for the years under examination revealed that
€110,000 were claimed in respect of donations, casual labour, fines and penalties and
commissions. These items are not eligible to be included in the profit and loss accounts and
hence the respective amounts indicated below are to be added back.

Item

2011

2012

2013

Donations

-

5000

7000

Casual labour

25,045

-
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Fines & penalties

3,217

-

-

Commissions

-

59,980

10,000

Totals

28,262

64,980

17,000

It is pertinent to note that payments of a voluntary nature and/or fines or penalties are not
deemed to be incurred in the production of income and hence are eligible and referred to
as disallowed for Income Tax purposes.
Payments amounting to Euro 25,045 made to foreign individuals featuring as “Casual
labour” were noted in the 2011 nominal ledger.
The commissions listed in the table amounting to Euro69,980 were paid in relation to sale
of properties. Commissions of this nature are subject to 12% final withholding tax. This
amount also includes allegedly paid commissions for which no supporting documents were
presented.
16.14.2

VAT Adjustments

Upon conclusion of the verifications, the reviewing officers held an exit meeting with the
directors of the entity whereby the findings of the verifications were communicated. The
directors accepted the findings. During the meeting, it was agreed that the records were to
be adjusted accordingly and the corporate entity would pay the amounts resulting from
the verifications.
The VAT adjustments being proposed and agreed upon by the corporate entity directors
are based on two aspects:
i)

Input VAT

As discussed in this report, input VAT claimed in respect of activities falling outside the
scope of VAT is being reversed. This amounted to €877,610 which had been claimed
throughout the years under review. The table attached at Doc 1 gives a detailed breakdown
of the amounts of input VAT reversed throughout the years under examination.
ii)

Output VAT

The corporate entity had classified finishing works related to property sold as exempt
without credit when these should have been regarded as taxable. These works were carried
out during the second quarter of 2013 as exempt without credit. Undeclared Output VAT
amounted to €11,440.
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From

To

Taxable

VAT at 18%

sales

Exempt

VAT due on

without credit

taxable
sales

€
01/03/2013 31/05/2013 63,559

16.14.3

€

€

€

11,440

(75,000)

11,440

IRD Adjustments

The corporate entity’s directors filed the adjustment forms in order to rectify the corporate
entity position with regard to the issues noted in the previous section. These were mainly
in relation to expenses which should have been reversed in the tax computation, which
however were claimed as expenses in the calculation of the taxable income. The correction
yielded €38,585 in income tax. Apart from the amount of pure tax, the audited company
was charged omission tax and interest.
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Table 4: Input VAT incurred in respect of projects/units whose income would fall outside the scope of the VAT Act and
hence will be reversed
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17 Sector and/or context-based case studies
The following case studies are sector and or/context based (e.g. property markets,
multinational corporations and illicit financial flows) with a degree of comparative analysis
rather than solely honing on a particular national legal system. The rationale for this type
of case study is to demonstrate the eclectic nature of tax crimes and the wide spectrum
environments in which they take place. In doing so, it is hoped that the tax enforcement
awareness and collaboration with variety of stakeholders can be enhanced.

17.1

Tax Evasion and Money-Laundering in Property Markets
The property markets are attractive hotspots for evading taxes and laundering money, the
world over. In fact, the real estate sector has productive elements that have been used as
key instruments to launder money and evade taxes. There are many instances in which the
real estate sector has thus been used to launder money and evade taxes. A few specific
instances of these have been highlighted in this case study. The methods that have been
used in these instances of tax evasion and money laundering have also been highlighted.
Money laundering is defined as “the process by which criminal proceeds are "cleaned" so
that their illegal origins are hidden”.1 Art 1(3) of Directive(EU) 2015/849 gives a
comprehensive definition of money laundering with Art 1(4) emphasizing that it is still
money laundering even when the activities are carried out in a different MS of EU or third
country.2 For the purposes of AML provisions, proceeds of the crime must derive from one
of the predicate offences which include tax crimes such as tax evasion and/or tax fraud.
Money laundering is a recognised financial crime across MS of the EU. In UK, without
prejudice to Sec 327(2) and Sec 338 of Proceeds of Crime Act 2002, money laundering is an
offense defined as concealing and disguising the nature, source, location, disposition,
movement or ownership or any rights with respect to criminal property as well as
converting, transferring or removing the criminal property from UK.3 In Spain, money
laundering is defined as “acts involving the processing of proceeds of crime to conceal their

1

European Commission, ‘Money laundering’ (Migration and Home Affairs), https://ec.europa.eu/homeaffairs/what-we-do/policies/organized-crime-and-human-trafficking/money-laundering_en, accessed 03
September 2018.
2
Directive (EU) 2015/849 of the European Parliament and of the Council of 20 May 2015 on the prevention
of the use of the financial system for the purposes of money laundering or terrorist financing, amending
Regulation (EU) No 648/2012 of the European Parliament and of the Council, and repealing Directive
2005/60/EC of the European Parliament and of the Council and Commission Directive 2006/70/EC (Text
with EEA relevance) Official Journal of the European Union L 141/73.
3
Sec 327, Proceeds of Crime Act 2002(c.29) [Money Laundering Offense].
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illegal origin and bring them back into the legal economy”.4 In these countries, it is both an
offense to launder and to help someone launder money. This appears to be the case in
many MS of the EU. Penalties range from ‘imprisonment of six months to six years and a
fine of three times the value of the goods’ as well as the possibility to ‘impose the penalty
of special disqualification for the exercise of their profession or industry for a period of one
to three years and agree the measure of temporary or definitive closure of the
establishment or premises’5. For UK, penalties of money laundering range from six months
to 14 years imprisonment and or fine.6 Apparently, UK has severer punishment in terms of
imprisonment but in terms of social cost, Spain appears to have higher penalty for this
crime upon full conviction and sentencing.
However, in an effort to harmonise the penalty regime, EU enjoins MS to “take the
necessary steps consistent with its system of penalties to ensure that the offences referred
to in Article 6(1) (a) and (b) of the 1990 Convention, as they result from the Article 1(b) of
this framework Decision, are punishable by deprivation of liberty for a maximum of not less
than 4 years”.7 This shows, at least, that jurisdictions such as UK and Spain and a number
of other MS do have maximum penalties in accord with the EU legal provision and even
way beyond the expected.
These countries have all too often shown the extent to which money laundering is
interlinked with tax evasion and fraud, which appear to be receiving a lot of attention by
the financial authorities. Being predicate offenses, tax evasion and fraud can be used as an
evidential value for the other but there are instances where LEAs may seek to penalise
offenders of the two offenses separately.
In practice, because of its strong connection with criminal conduct of various dimensions,
often interlinked with organised and serious crimes, money laundering is a conveniently
complex platform used by criminals both to evade taxes and to use some taxes and other
formal measures as a tool to ‘clean up’ or legitimise proceeds from crime. For instance,
‘defrauding, corruption, bribery, terrorist financing, tax evasion and robbery as well as
drugs and weapons trafficking’ are criminal activities of organised and serious nature – the
proceeds of which cannot be immediately taxed. Taxes would have been avoided in this
instance. The profits generated from these criminal activities would, however, find its way
into legitimate businesses such as real estate that can be taxed. If the property is
4

Art 301, Organic Law 10/1995, of November 23, of the Penal Code [Official State Gazette (BOE) of 24
November)]. See Europarl, ‘Member States capabilities in fighting tax crimes: Relevant legal definition(s) of
tax-related offences’, www.europarl.europa.eu/cmsdata/124716/Spain%20fiche.pdf, accessed 20 July
2018.
5
Art 305, Spanish Penal Code 1995.
6
Art 334, UK Proceeds of Crime Act 2002.
7
Art 2, Council Framework Decision of 26 June 2001 on money laundering, the identification, tracing,
freezing, seizing and confiscation of instrumentalities and the proceeds of crime (2001/500/JHA) L182.
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successfully taxed, the business and profits thereof would have been somewhat
legitimised, especially if the criminals succeed in pushing the income into other legitimately
established businesses. Interestingly, because of the increasing revitalisation of tax
enforcement systems, criminals laundering money, as in the case of Al Capone8 of Chicago,
can be somewhat punished through tax evasion measures.
Ironically, when criminal proceeds find its way into the real estate of the formal economy,
some criminals also develop the appetite to use loopholes in that sector to avoid paying
taxes. Under the circumstance, the money from criminal conduct are legitimised but at the
same time taxes are evaded. Ryder describes these complex processes as ‘placement,
layering and integration’9. This process appears to be as difficult as the original crime
committed to earn the income due to the increasing alertness of tax authorities and other
LEAs to detect the channels of funnelling the laundered proceeds. So, in order to avoid
drawing any attraction to the LEAs and FIUs, the criminals continue to develop
sophisticated methods to be ahead of the strategies championed by the State.
The primary reason why the criminals would still embark on this process is, thus, to
legitimise their criminal proceeds, evade taxes and to finance terrorism and such other
illegal activities. Despite the complexities involved and evasive nature of its measurement,
‘the scale of money laundering as a serious economic challenge to MS is considered to be
huge’. The main reasons that account for the laundering of money, thus include the huge
profits involved, the opportunity to legitimise criminal proceeds, and to use it as a launchpath for offenses such as tax evasion and tax fraud. Money laundering is a potent tool made
handy for the very powerful and rich expatriates to profit from criminal activities in ways
that sometimes make it unlikely for any prosecution to be carried out against them in their
home countries. An instance is the Sergei Magnitsky case in which Sergei had tried but
failed10 to expose how some Russian oligarchs appeared to have stolen Russia’s state assets
which appeared to have been sanctioned by the Russian government. These oligarchs
eventually find their ill-gotten money in Europe’s property and other financial markets
through complex arrangements. This way, they are not tried in Europe but at the same time
the possibility of prosecuting them in Russia or elsewhere is low.
Indeed, about 70% of monies that have been detected as money laundered do “have a
cross-border dimension”. According to the UNODC, every year, money that is laundered
ranges from 2% to 5% of the World’s GDP. Europol puts this as between 715 billion euros
8

Al Capone was sentenced to 11 years in prison for tax evasion and his criminal empire was known to have
been curiously terminated abruptly by this enforcement activity, rather than by police action.
9
See Nicholas Ryder, Money laundering - an endless cycle? A comparative analysis of the anti-money
laundering policies in the United States of America, the United Kingdom, Australia and Canada (1st edn,
Routledge 2012) 1.
10
He died in November 2009 in police custody upon being detained by Russian authorities on the charge of
committing crime against the Russian state.
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and 1.87 trillion euros annually.11 In the EU, criminal proceeds including that from money
laundering and tax evasion is about 110 billion euros annually which is about 1% of total
GDP of EU. Also, there has been a surge of monies sent into tax havens since the 20th
century with 10% of global GDP being the total percent of financial assets that have been
‘held in offshore banks’.12 The UK is reported to have about 90 billion pounds laundered
annually,13 mainly through some of its 14 overseas territories, popular for tax havens that
“service between 10,000 and 30,000 offshore companies” whereas British Virgin Island
(BVI) alone presents itself as ‘an incorporation factory responsible for supervising 390,000
active entities at the end of 2017’. These corporations own about 85,000 properties in the
UK apparently through sophisticated form of money laundering. However, the 2015-2016
HM Revenue and Customs tax receipt data revealed that 210 UK properties with a value of
over £20 million were owned by offshore companies or ‘other “non-natural person”
vehicle’.14 This makes money laundering an international phenomenon obviously of serious
concern to transnational organisations such as EU and OECD.15
The traditional method of laundering money involved identifying and investing in business
transactions that make it difficult for tax authorities and other LEAs to verify from the seller
the amount, quantity and value of the goods or services advanced to the customers. These
business areas include; Chop bars, bakeries, nail salons and restaurants. The income
generated therefrom is then mixed up with legal income and then put into the banking
system that gets to tax the income and thus legitimising the ill-gotten proceeds. Although
this is typically the traditional modus operandi, it is still being used by some money
launderers.
However, the method that has been growing in significance and patronage is that used to
match up with the opportunities associated with the digitalisation of money – that is
offshore transactions. From the 1980s, with the help of modern technological architecture
and the opening up of offshore banking and so on, money laundering has also moved to
offshore amounting to billions of monies. As earlier observed, moneys from offshore
11

Europol, ‘Money Laundering’, www.europol.europa.eu/crime-areas-and-trends/crime-areas/economiccrime/money-laundering, accessed 04 September 2018.
12
Europarl, ‘New EU-wide penalties for money laundering’ (Press Releases LIBE, 12 December 2017),
www.europarl.europa.eu/news/en/press-room/20171211IPR90024/new-eu-wide-penalties-for-moneylaundering, accessed 04 September 2018.
13
The National Crime Agency (NCA).
14
Rupert Neate, ‘£220,000: the price super-rich will pay to keep their privacy’, The Guardian (London, the
Observer, 5 March 2017),
www.theguardian.com/uk-news/2017/mar/05/rich-pay-up-to-keep-property-ownershipsecret?utm_source=esp&utm_medium=Email&utm_campaign=GU+Today+main+NEW+H+categories&utm_
term=216015&subid=12439866&CMP=EMCNEWEML6619I2, accessed 02 September 2018.
15
Europarl, ‘New EU-wide penalties for money laundering’ (Press Releases LIBE, 12 December 2017),
www.europarl.europa.eu/news/en/press-room/20171211IPR90024/new-eu-wide-penalties-for-moneylaundering, accessed 04 September 2018.
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companies mainly sneak its way into the real estate sector and related areas. So, what
usually happens in the case of UK, for instance, is that companies are incorporated in a way
that they can access financial opportunities from tax haven jurisdictions with which UK is
networked.16 The most expensive properties in UK are mostly owned by foreigners, right
from Hanover Lodge in Regent’s Park to the Knightsbridge complex.
With the support of professional enablers such as accountants, fiduciary officials, lawyers,
auditors and bankers, wealthy foreigners are able to launder money through these
properties. With respect to fiduciary angle, for instance, Mossack Fonseca of Panama was
a firm that had been engaged in rendering professional enabling fiduciary services to
money launderers. Mossack had acquired licenses from many tax haven jurisdictions ‘to
incorporate offshore companies’ where the personnel of Mossack stood for the offshore
companies “as nominee directors and shareholders, lending their signature to the
paperwork and bank accounts of companies over which they had no real control and, in
this way, hiding the real owners”.
Usually, the process of engaging in offshore money laundering scheme is characterised by
“layers of anonymously held shell companies and unregistered trusts”. Because trusts are
often not recorded by any governments to be existing, money laundering especially find
these as a very convenient escape route to hide the source of their ill-gotten wealth. So,
what usually happens with trusts is that money is generated from a given country such as
Spain. This money is moved or transferred to a bank account under the control of a trust in
Belize. This Belize trust is likely to also have a control over another company in Bermuda.
This second company in Bermuda owned or controlled by the trust could then be deployed
by the trust to buy a property in London. This is a typical offshore operation in the property
market demonstrating a clear complexity of the arrangement in the transactional chain in
London areas such as London city, Kensington, Mayfair, Knightsbridge, Chelsea and
Belgravia.17
It is, therefore, no wonder that over 200 foreign property owners in London prefer to pay
the 2015 special annual tax of £218,200 raised against properties owned through entities
like offshore companies than subjecting themselves to the transparency test of making a

16

Rupert Neate, ‘£220,000: the price super-rich will pay to keep their privacy’, The Guardian (London, the
Observer, 5 March 2017),
www.theguardian.com/uk-news/2017/mar/05/rich-pay-up-to-keep-property-ownershipsecret?utm_source=esp&utm_medium=Email&utm_campaign=GU+Today+main+NEW+H+categories&utm_
term=216015&subid=12439866&CMP=EMCNEWEML6619I2, accessed 02 September 2018.
17
Juliette Garside, ‘Breaking Bad to the Paradise Papers: all you need to know about money laundering’ The
Guardian (21 May 2018), www.theguardian.com/business/2018/may/21/breaking-bad-to-the-paradisepapers-all-you-need-to-know-about-moneylaundering?utm_source=esp&utm_medium=Email&utm_campaign=Morning+briefing&utm_term=275558
&subid=12439866&CMP=ema-2793, accessed 3 September 2018.
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declaration as to their individual specific ownership stake in the ‘London’s £20m-plus
mega-mansions’ owned by the foreign super-rich.18 This tax was introduced in 2013 at
£140,000, had been increased in 2015 and was expected to increase to £220,350 in April
2017. This move is seen as both a persuasive and a deterring effort to respectively influence
the rich to rather declare their ‘corporate vehicles’ instead of hiding it. This way and the
imposition of 15% stamp-duty fee on offshore related new properties, it is hoped that
inheritance tax avoidance loophole would be closed for wealthy offshore owners through
offshore19. Despite the increment, the wealthy largely still prefer to pay the tax than
divulging their wealth secrets.
This demonstrates how highly the wealthy foreigners treasure their secrecy regarding
source of funds and ownership of property. Apparently, some of their wealth is often
found to be tainted with criminality whenever the pandora box of the rich gets to be rarely
opened.
Records from the London Metropolitan police have had it that over £180 million of the
property that have been held by offshore vehicles from UK has been under investigation of
criminal nature “in the past decade as the likely proceeds of corruption”. For instance, the
case of James Ibori20 does show how property in London has possibly been deployed to
“launder the proceeds of corruption”. He was actually imprisoned in 2012 for laundering
money and engaging in corruption involving £50 million which he was accused of
embezzling when he was in office and that which he may have used to purchase, in cash, a
mansion in Hampstead in North London at £2.2 million – prosecutors had an eye on it to
confiscate.
One of the reasons why money laundering has become a popular source of concern even
with the continuous improvement of financial systems is that, LEAs such as tax authorities
have been having a hard time trying to counter the exposés on tax evasion and fraud
brought up by the media and whistle-blowers due to the complex obstacles presented by
the secrecy surrounding offshore transactions.
For example, UK government has been developing policies, laws and regulations to address
UK’s notoriety in fostering tax havens that facilitate money laundering and tax fraud. For
instance, plans are underway to get greater transparency established in the ‘Land Registry
by 2021’. This will mandate property owners in the UK to appropriately and publicly declare
18

Rupert Neate, ‘£220,000: the price super-rich will pay to keep their privacy’.
Rupert Neate, ‘£220,000: the price super-rich will pay to keep their privacy, The Guardian (London, the
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their identity. Given the urgency of the situation, some sceptics are of the conviction that
waiting till 2021 may come too late in the day and that the plans of ensuring transparency
in the land registry must be implemented forthwith and also to include trust entities.
However, with the coming into force the Unexplained Wealth Orders (UWOs) on 31 January
2018, which is a civil order created by Section 1 of the Criminal Finance Act 2017, LEAs are
more empowered with investigative arsenals to frontally act on assets that are deemed or
suspected to be products of corruption. Thus, UWOs can be invoked as an investigatory
tool by LEAs such as HM Revenue and Customs, Financial Conduct Authority, Serious Fraud
Office, the National Crime Agency, Prudential Regulation Authority, and the Crown
Prosecution Service. With the nature of investigative power granted to LEAs under UWOs,
the veil of property owners can be pierced to some extent albeit limitedly until the greater
transparency in the land registry is secured. This is because UWO is reserved for cases
where it is suspected that a person's property (worth over £50K) has been purchased with
the proceeds of corruption, money laundering or the proceeds of serious organised crime.
Conclusions by LEAs would still be based on the explanation offered by property owners as
to how they came to own such assets. Here, transparency would have made any suspected
corruption to yield more confident and direct investigative process for the LEAs.
Nonetheless, the UWO is an improvement in the regime to hunt down corruption in the
property market in the UK.21 It also comes with a number of positive tenets including the
fact that orders can be applied retrospectively to a property that has been obtained before
the 31 January 2018. The orders may also be accompanied by an Interim Freezing Order.
This can become a lethal tool against tax evasions and money laundering in the property
market but some resistance /uncooperative attitude from tax havens/offshore countries,
especially without the greater transparency needed in the land registry, could still pose a
hindrance to the efforts at combating money laundering in the real estate market in UK.
Sanctions and Anti-Money Laundering Act 2018 seeks, amongst others, to investigate and
prevent money laundering and terrorist financing in the light of UN, FATF and other
international obligations thereof.22 In particular, this Act paves way for the Secretary of
State to “no later than 31 December 2020, prepare a draft Order in Council requiring the
government of any British Overseas Territory that has not introduced a publicly accessible
register of the beneficial ownership of companies within its jurisdiction to do so”23. This is
to help unmask the owners of “screen companies within less than two years”. The bill had

21

Henry Foy and Barney Thompson, ‘Are unexplained wealth orders the cure for Britain’s reputation as a
haven for dirty money?’ Financial Times (Moscow and London, 30 April 2018),
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seen resistance from the external territories especially the BVI until 23rd May 2018 when it
was eventually passed into law.
However, the December 2020 target may fall short of the recent EU legislative
requirements requesting MS to establish ‘public registers of company owners’ by the year
2019. As a result of this EU legislation on public registers of companies, a number of MS
are introducing legislations to comply with the EU legal imperatives. Some countries
connected to the EU market are also taking similar measures. In the USA, for instance, the
government initiated a “pilot program that requires the full identification of people who
buy expensive properties in New York and Miami using cash and shell companies”24.
Clearly, the best way of addressing laundering and tax evasion in the property market is to
ensure greater transparency, identification and accountability. Regulators are, therefore,
making and must make efforts to tackle money laundering and tax evasion in the property
market particularly the in real estate sector.

17.2

Illicit Money Flows from Outside the EU and the Role of Multinationals
This case study focuses on the example of Shell, ENI, money-laundering and a Nigerian oil
field. In this case, authorities of City of London appeared to have imprudently permitted a
bank transfer of US$800 million ‘to a convicted criminal thought to be the proceeds from
one of the most corrupt deals in the history of the oil industry’.25
It was found from an investigation jointly conducted by the Observer and Finance
Uncovered that, the belief of prosecutors in Milan was that two payments of US$400
million had been transferred via ‘JP Morgan in London to a convicted Nigerian money
launderer, as the spoils of a huge deal to develop a Nigerian oilfield involving Shell, its joint
venture partner, the Italian oil giant Eni, and the government in Abuja’. The oilfield under
Oil Prospecting Licence 245 (OPL 245) had 9.3 billion barrels of crude oil which was
procured by Shell and its partner Eni in 2011.26
Thus, over 61% of the payment made by the oil companies to the Nigerian government for
the oilfield was, after two unsuccessful attempts through JP Morgan to wire the money to
designated banks, eventually funnelled to Dan Etete. Etete was the then Nigeria’s oil
24
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minister when the first contract of the case was awarded way back in 1998 to “a shady new
company, Malabu Oil and Gas, in which, it later emerged, [the minister] held a significant
stake”. Malabu later lost the license when a new government came to power. The license
was re-awarded to Shell and was revoked again which Shell fought against. 27
So, when Etete’s favourite government came into power in 2010 and he could pull strings
to get his pound of flesh from the coveted oilfield, he possibly found an ally in Shell that
had suffered similar fate of abrogation and was also hungry for a pound of flesh. For Shell
and its partner Eni, Etete could, thus, be used as an instrument to get them the OPL 245
block for a price. True to form, Etete expectedly pulled relevant strings, Shell’s negotiations
with Nigerian government went well and Shell was eventually awarded the OPL 245 oilfield
contract in 2011. In 2007, however, Etete had been convicted of money laundering in
France. Shell and Eni were aware of this conviction but continued to deal with him to
apparently help them procure the oilfield contract from the higher echelons of Nigerian
government machinery with which Etete had been part of years back. 28
In May 2011, the 61% transfers of the money were instructed by officials of Nigerian
government to be carried out by JP Morgan to Swiss bank account. This was not long after
the US$1.3 billion was paid out to the government of Nigeria in 2011. The deal that was
struck with Etete before the oil contract was that Etete was entitled to US$1.1 billion while
the government of Nigeria had a US$210 million “signature fee”. However, knowing Etete’s
criminal record, instead of paying his entitlement directly to him, Shell and Eni rather paid
the money to the government of Nigeria directly. To this, a remark reported to have been
made by one of the actors involved in the oil deal could not have been more instructive,
that, the strategy used was like “putting a ‘condom’ between the buyer and seller so that
at no point would Shell or Eni make direct payments to Etete, who was officially recognised
as a criminal”.29
The transfers were dispensed in a manner that should raise eyebrows. But the regulators
in the City of London appeared to show no significant interest to confront the suspicious
transaction. After two years of investigations, the Milan’s prosecutor, Fabio de Pasquale
and his team, had to hazard an allegation that whereas over US$400 million of the transfers
were allegedly ‘converted into bags of bribe cash through bureaux de change in Nigeria,
tens of millions were transferred to purchase a private jet and armoured cars in the US’.
Curiously and worryingly, not only that two ex-MI6 officers (Guy Colegate and John
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Copleston) may have been involved in the negotiation of the deal, but also none of the
US$1.3 billion reached or benefitted Nigerian ordinary citizens.30
It is unclear why the transfer could have been waved through by UK authorities, but Italian
prosecutors took up the case more seriously, thus raiding offices of Eni in Italy and Shell’s
headquarters in The Hague which helped prosecutors to obtain ‘thousands of documents
and emails’ worth closer examination to determine their evidential value for court
proceedings. What can be arguably presented is that even though such a huge amount of
money and the nature of the transaction must have raised red flags in London, a number
of possible reasons could be adduced to support why city authorities may not have acted
to stop the unusual transaction.
The UK Money-laundering regulations31 do require banks ‘to raise Suspicious Activity
Reports (SARs) for highly unusual transactions, particularly relating to politically exposed
persons like Etete’. However, the reports are supposed to be confidentially raised with the
UK Financial Investigations Unit. And, the banks are not permitted to confirm to external
people or clients as to whether they have raised SARs on a given transaction. This,
therefore, has made it difficult to determine whether JP Morgan did raise SARs but the FIU
and crime agency did not act. 32 It is possible that JP Morgan discharged its obligations as
fillings in Milan court would show, but the UK authorities may not have found anything
wrong with the transaction (this would be curious). JP Morgan filed in court that “UK’s top
anti-money laundering authority gave the green light for the payments after the bank
raised a series of suspicious activity reports”.33 So, the authorities must have known about
the origin of the money but may have thought that they may have little to do to acquire
evidence to secure a freezing order since the government of Nigeria itself did not see any
corruption with it (this too would be curious), or that the authorities in London may have
drawn up a strategy to wait and “track how the funds were disbursed to help gain
intelligence”.34
These reasonings, under the circumstance, do not appear substantively persuasive since
more reasonable alternative causes of action could have been taken to protect the integrity
of the financial system. Meanwhile, before the transaction finally went through, the
transfer was first refused by the Swiss bank, BSI Luganok, adducing the reason that Etete
30
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had an outstanding ‘money-laundering conviction’. A second attempt was made by JP
Morgan to transfer the payment to Etete through a Lebanese bank, but this was also
rejected. This was in August 2011. Two weeks later, however, JP Morgan successfully made
the payment to Etete, in two tranches, through two Nigerian banks. All these should have
been on the active radar of City of London authorities. Pasquale did allege that President
Goodluck Jonathan may have received part of the money that was transferred to Etete.
Jonathan denied this allegation.35
In February 2017, Pasquale and his team of prosecutors had asked a Court in Milan Italy to
charge 10 persons with offenses on corruption. Five of those charged for court were ‘highranking executives of Eni, and Shell, as a corporate entity’. The court was to consider the
case in April 2017. However, all the people put before the Milan Court pleaded not guilty
to the charges by the Milan prosecutors.36
Even though time appears to be ‘running out for Milan prosecutors’, they have
demonstrated every level of seriousness in hunting for evidence that could help them to
successfully prosecute the suspects. They had seized further documents from ‘a Swiss
financier’s apartment’ earlier in September and were scrambling through to find the
needed evidence to have been presented in the ongoing trial hearings in Milan Court in the
last week of September 2018.37
This case demonstrated the apparent failure of authorities in the City of London to prevent
or prosecute money laundering cases such as that involving Shell, Eni, Etete and Nigerian
government as well as the former MI5 workers who were then working for the oil
companies as advisers. The case also raises the corrupt practices of Multinationals such as
Shell and Eni who, despite knowing the criminal character of Etete, continued not only to
engage with him but to facilitate corrupt practices. The case further highlights how banks
may be disabled into preventing illicit financial flows through their networks if the LEAs are
not prepared to give them green light to take appropriate actions against money
laundering. 38
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18 Synthesis and summary of findings, conclusions
18.1 Case Studies from Austria, Estonia, France, Germany, Ireland, Italy,
Malta, Portugal, Spain, the UK, Switzerland and Luxembourg
18.1.1 The cases
As stated in our methodology, the case studies included two parts. Part A of the case
studies were analysed and explained above. Below information offers the synthesis of Part
B of the case studies.
Table 5: Summary of cases
VAT
Carousel
Spain

Fraud

Shell
Companies

✓

✓

Trusts

Profit
Shifting

Germany

✓

UK1

✓

UK2
France 3

✓

France 1

✓

✓

France 2
Ireland
Austria
Estonia

✓
✓
✓

Malta
Portugal
Italy

✓
✓

✓
✓

✓
✓
✓

Luxembourg
Switzerland

✓

✓

Enabler1

Tax
Havens

Whistle
blower

✓

✓

~

✓

✓

Admin/
financial
procedure

✓
✓

✓
✓
✓
✓
✓
✓
✓
~
~
✓
✓
✓
✓

Criminal
case

✓
✓
✓
✓
✓
✓

✓
✓
✓
✓
✓

✓
✓
✓
✓
✓
✓
✓

✓
✓

✓
✓
✓

✓
✓
✓
✓

✓
✓

In total sixteen case studies were conducted. These case studies cover ten jurisdictions and
various sectors, and a wide variety of tax evasion methods, including VAT Carousels, VAT
fraud, shell companies, trusts, profit shifting, amongst others. While some case studies
1

The definition of enabler used within this report is quite broad. It includes banking sector professionals,
accountants, but also warehouse keepers and transportation companies involved in the crime.
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were conducted by law enforcement agencies (LEA)2 of the respective states, others were
produced by research organisations. The focus of this analysis is to investigate how national
tax authorities handle tax crime cases from early stages to final convictions in court.
It is worth noting that some of the case studies we received from the LEA partners had a
different format and focused on different issues than the ones from the research partners
in the consortium. These differences have highlighted the necessity to bear in mind how
different stakeholders approach the tasks and accordingly how the consortium needs to
conduct future activities of the project.
Our case studies suggest that one of the main challenges that exist in the fight against tax
crimes is the diversity and complexity of methods used by criminals in contrast to the low
resources that law enforcement bodies possess to investigate these crimes, including
financial and human resources, but also the cooperation with other jurisdictions. Six of the
case studies that were conducted within the first phase of PROTAX exhibit complex
structures involving shell companies and trusts over various jurisdictions. Again, four of
these case studies involve a “VAT Carousel”, a fraud scheme using shell companies as
“missing traders” to deceive the financial authority on the VAT. The following list of gaps,
challenges and problems frequently encountered in prosecuting major tax crimes is based
on these case studies.

18.2 Main Findings: Challenges for law enforcement agencies and enablers
18.2.1 Cross-border cooperation
The cross-border dimension of tax crimes – such as the establishment of trusts and shell
companies in various jurisdictions, or the cooperation amongst criminal actors in different
countries - calls for the cross-border cooperation of law enforcement agencies (LEA). This
cooperation is, however, subject to various challenges. Our case studies suggest, that these
challenges regard, in particular, the incompatible organisational structures of LEAs and the
diverse legal frameworks; the lack of trust and resources, the lack of structures in place for
cross-border cooperation; as well as jurisdictions with favourable legislation concerning
secrecy and agreements to avoid double taxation.
While not specifically indicated in the case studies, our internal discussions with LEA
suggest that also communication and language problems as well as data protection
provisions and incompatible legal frameworks, concepts and definitions can play a
significant role in hampering cross-border cooperation in tax matters.

2

Case studies from Ireland, Austria, Estonia, Malta and Portugal were conducted by LEA of the respective
country.
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Incompatible organisational structures and competences
While there exist regulations regarding the cooperation between the responsible LEA of
financial/administrative proceedings as well as between the responsible LEA of criminal law
proceedings, problems occur if one proceeding is regarded as administrative matter in one
country, but as criminal one in another. One of the authors of our case studies reported
that in these cases, it is often unclear which bodies can communicate or exchange
information with one another. Also, the seizure of assets, may be available in some
jurisdictions on the basis of reasonable suspicion and evidence, while in other jurisdictions
this measure is only possible if additional requirements are fulfilled, e.g. if the case is
subject to a criminal proceeding.
Trust in the LEA structures of other jurisdictions
The structures of law enforcement agencies who investigate and prosecute tax crimes in
the countries assessed differ greatly from one another. These different structures might
include the number of investigators in charge of a case, the cooperation between the actors
involved in the investigation, or the amount of cases that one single investigator handles
at the same time. Moreover, also the resources at hand have significant impact on the
ability of LEA to cooperate in administrative or criminal matters, but also on the duration
of the case or the inter-court assistance. These different structures may influence the trust
of officials in the law enforcement structures of other jurisdictions and have, thus, a crucial
impact
on
cross-border
cooperation.
One of the authors from a case study reported that before LEA in his country
seek for help from other jurisdictions, they collect as much as evidence of the
criminal act as possible as there always might be a risk for leaks. In Estonia, for
example, almost all the evidence was collected before sharing the data with the
Latvian LEA. At the point of sharing the data, however, surveillance activities
were still on-going as the Estonian police was wire-tapping the criminals.
Through this channel they had to find out that a leakage happened. This incident
created a lot of turbulence which complicated the cross-border cooperation
between Latvian and Estonian LEA.
Coordination of activities
To prosecute complex cross-border tax-fraud schemes, national authorities have to
coordinate their activities over a longer period of time. There is a need to gather evidence
undercover, collect and jointly analyse information from public registers or tax
declarations. Setting up such investigation teams can be a resource and time-consuming
challenge. When staff from different countries and agencies co-operate and share
confidential forensic information the risk that such information is leaked and suspects
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under surveillance are warned has to be considered and managed. While EUROJUST - an
EU Agency dealing with judicial cooperation in criminal
Tax
Whistle
matters - was mentioned by one of the case study
Havens blower
authors as good source of information and functioning
exchange link between judicial bodies, there is a need
Spain
~
✓
to investigate and improve the use of mixed teams
Germany
✓
between LEA from different member states, also across
UK1
agencies.
UK2
✓
✓
France 3
France 1
France 2
Ireland
Austria
Estonia
Malta
Portugal
Italy
Switzerland

✓
✓
✓
✓

✓
✓
✓
✓

✓
✓
✓

The Estonian case study describes that the cooperation between the Latvian and
Estonian Financial Police leaders led to a commencement of a criminal
proceeding in Latvia. A Joint Investigation Team allowed quick and bureaucracyfree transfers of data. A coordinated procedure was conducted in both countries,
including surveillance activities, detention of suspects, searches and the seizure
of the assets. The evidence collected was divided and operatively between the
countries as appropriate.
Table 6: Tax havens and whistle blowers

Tax havens
Nine out of thirteen case studies3 subject to this paper discuss the challenges of receiving
information from tax haven jurisdictions. Moreover, while the other five case studies do
not discuss the issue of tax havens, it is possible to assume that money was also transferred
to tax haven jurisdictions, particularly concerning the inability to affect the criminal liability
of the involved legal entities due to their bankruptcy in several cases.4

3
4

Case studies Spain, Germany, UK2, France3, France1, France2, Ireland and Italy.
Case studies Austria and Estonia.
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The particular challenge that arises regarding tax haven jurisdictions is their obligation to
legal secrecy, thus, the prohibition to disclose information to third parties, coupled with
the classification of tax evasion as an administrative as opposed to a criminal law. In the
case study France1, for example, the judge did not even take the accusation of money
laundering into consideration due to shortcomings in the investigation and the inability to
collect evidence on offshore trusts located in the Bahamas and British Oversea Territories.
It is worth mentioning that there already exist treaties which are aiming to confront the
legal secrecy of tax haven jurisdictions. The Convention on Mutual Administrative
Assistance in Tax Matters of the OECD is a convention that is aimed to facilitate the entering
into bilateral tax information exchange agreements between state parties. In 2014,
Switzerland entered Multilateral Convention on Mutual Administrative Assistance in Tax
Matters of the OECD. The Swiss Parliament agreed in 2015 and, in 2016, the Convention
was ratified. The first data exchange took place in 2018.
Out of the nine case studies involving tax haven jurisdictions, five5 came to light due to
whistle blowers. Moreover, the accused football player in the German case study handed
in a voluntary disclosure pressured by the ‘Football leaks’, two more investigations were
triggered by news articles6. This fact points towards the essential position that whistle
blowers possess in the identification and initiation of criminal investigations that involve
tax haven jurisdictions.
However, as data provided by whistle blowers is often stolen, it depends on the jurisdiction
at hand if such evidence would hold in trial when challenged or would be accepted in court.
Moreover, the nature of the available evidence is often incomplete, and the national
authorities are often not able to secure further information from the bank in secrecy
jurisdictions.

18.3 Whistle-blower protection in selected EU member states
•

While Austria provides whistle-blower Homepage,7 where wrongdoings can be
reported anonymously to the Prosecutors, for persons employed in the public
sector, no protection exists for employees in the private sector.8 Also, a whistleblowing-system by the FMA has been established.9

5

Case studies UK2, France1, 2 & 3 and Ireland. The author of the Spanish case study noted, that the
investigation was possibly initiated following the “football leaks”.
6
France 1 came to light due to information that was shared by members to the press; France 2 was
revealed due to information that was disclosed by an investigative media website.
7
[German] Wirtschafts-und Korruptionsstaatsanwaltschaft (Justiz), ‘Helfen Sie mit bei der Aufklärung
schwerer Straftaten im Bereich der Wirtschaftskriminalität und Korruption! Wir wahren Ihre Anonymität’
www.bkms-system.net/bkwebanon/report/clientInfo?cin=1at21.
8
[German] Sophie-Kristin Hausberger, Whistleblower haben in Österreich wenig Schutz (19 Februar 2015),
https://derstandard.at/2000011867405/Whistleblower-haben-wenig-Schutz-in-Oesterreich.
9
FMA, ‘Whistleblowing’, www.fma.gv.at/en/whistleblowing/.
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In Estonia a framework to protect whistle-blowers is missing10 and the draft is
currently being compiled and Portugal has no whistle-blower law and extremely
limited provisions for the public and the private sector.11
The UK provides support and regulations for whistle-blower in the public and
private sector, but only if it concerns an employee against an employer.12
In Ireland whistle-blowers/informers (employees who come forward) are protected
by the Informers Privilege13 and the Protected Disclosures Act, 2014.14
In France Whistle-Blowers are considered in the Sapin II Act.15
Anonymous16 whistle-blower-systems are provided in Germany17 and informers are
supposed to remain anonymous, but in the event of an identity leakage, whistleblowers will have to face investigations.

10

Transparency International, ‘Whistleblower protection assessment report on Estonia’ (Country Report,
2009), www.whistleblowers.org/storage/documents/Estonia/transparency_estonia.pdf.
11
Blueprint for Free Speech, ‘Whistleblower Protection in Portugal’ (Briefing paper on whistleblower
protection in EU, 2018), www.changeofdirection.eu/assets/briefings/EU%20briefing%20paper%20%20Portugal%20-%20english.pdf.
12
Gov.uk, ‘Whistleblowing for employees’, www.gov.uk/whistleblowing.
13
Alice Harrison, ‘The Law Relating to Informer Privilege [2010] 4 Galway Student L. Rev 41,
https://heinonline.org/HOL/LandingPage?handle=hein.journals/galway4&div=8&id=&page=
14
Protected Disclosures Act 2014 [Number 14 of 2014],
www.irishstatutebook.ie/eli/2014/act/14/enacted/en/html.
15
Gouvenement.fr, ‘Sapin II Law: transparency, the fight against corruption, modernisation of the economy’
(6 April 2016), www.gouvernement.fr/en/sapin-ii-law-transparency-the-fight-against-corruptionmodernisation-of-the-economy.
16
On their Homepage, the Financial Authority highlights the Protection of the Informer. Therefore, the
identity of the whistle-blower must be kept confidential by the BaFin and must not be published without
the consent of the informer (FinDAG). Also, employees may contact the informer-system by the BaFin,
without the need to fear consequences in terms of criminal- or labour law (FinDAG).
17
[German] BaFin, ‘BaFin-Hinweisgeberstelle für Verstöße gegen Aufsichtsrecht’ (20 July 2017),
www.bafin.de/DE/Aufsicht/Uebergreifend/Hinweisgeberstelle/hinweisgeberstelle_node.html.
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•

According to the Protection of the Whistleblower Act 2013,18 informers are to
remain anonymous in Malta.19

18.3.1 Bias of the role of the financial authority and pre-trial guilty pleas
Table 7: Pre-trial guilty pleas

On the one side, the objective of the financial
authorities is to bear down on tax avoidance and
evasion, hence, to track illicit behaviour, to collect
evidence, and to eventually convict the criminal. Yet,
this can come in conflict with the second objective of
the financial authorities: to maximise revenues due. As
criminal prosecutions are time consuming and
expensive - particularly if they involve complex
structures in various jurisdictions, some of which are
known for their unwillingness to cooperate in these
manners - many financial authorities only pursue
criminal acts in most severe cases.

Pre-trial
guilty pleas
Spain

✓

Germany

X

UK

✓
✓

France
Ireland
Austria
Estonia
Malta
Portugal

X
X

✓
✓
✓
✓

Italy
Of the ten jurisdictions of the case studies subject to
Luxembourg20
X
this paper, only three do not offer pre-trial guilty pleas,
21
Switzerland
X
namely Germany, Ireland and Austria. While in
German legislation, there exists the possibility of a voluntary disclosure as a means to avoid
punishment, there exist strict requirements for this procedure. In total, in three of our case
studies, the accused plead guilty,22 while additionally in the German case study, the
convicted person handed in a voluntary disclosure which – due to the limited and
inconclusive documents possessed of the bank accounts – was not successful.
A pre-trial guilty plea/settlement may allow a significant reduction of procedural resources,
regarding financial and time-resources, as for example translating and formalizing data
collected by surveillance, submitting rogatory letters and waiting for the responses from
other countries, summoning a number of witnesses and suspects from different countries
to court, etc. Additional to this voluminous work, the result of a court trial is unpredictable.
18

Protection of the Whistleblower Act, 2013 [C223],
www.justiceservices.gov.mt/DownloadDocument.aspx?app=lp&itemid=25151&l=1.
19
Malta Financial Service Authority, ‘Whistleblowing’ www.mfsa.com.mt/pages/viewcontent.aspx?id=539.
20
It should be noted that the case of Luxembourg involved a criminalisation of a whistle-blower who
disclosed information on secret tax deals given select companies.
21
It should be noted that the case of Switzerland involved a criminalisation of a whistle-blower and the
information he disclosed was used to prosecute and convict many financial crime offences.
22
Case Studies from UK2, France2 and Ireland.
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Due to this reason, some jurisdictions offer Deferred Prosecution Agreements (DPAs)
which enable certain legal persons to enter into agreements with prosecutors to avoid
prosecution for a criminal offence. In England and Wales DPAs are currently available for
various substantive tax evasion and money laundering offences, including the new
corporate offence of failure to prevent the facilitation of tax evasion.
In the Case Study France 3, HSBC Private Bank Suisse agreed to pay about 300 million Euros
to settle a criminal investigation by the French government into allegation it helped clients
evade taxes. This is about 30 percent of the banks’ average turnover calculated over the
previous three years, thus, exactly the amount which the settlement procedure (CJIP)
foresees as the maximum fine proportional to the benefits that result from the identified
wrongdoing. The bank was not required to implement a compliance program.

A similar procedure to the DPA exists in France and is called CJIP (convention judiciaire
d'intérêt public). The CJIP is initiated by the public prosecutor before the initiation of
criminal proceedings and is only available to legal entities accused of corruption, influence
peddling, laundering of tax fraud proceeds and related offenses. If parties reach an
agreement, the legal entity can either pay a fine proportional to the benefits that result
from the identified wrongdoing23 or implement an anticorruption compliance program
under the control of the French Anticorruption Agency for a maximum of three years. The
problem with the current legislation is, however, that there exists no legal determination
of the criteria applicable for deciding when such a procedure should be initiated.
These settlement procedures do not remain uncriticised. The UK tax authority has, for
example, faced accusations of agreeing to ‘sweetheart’ deals or sanctions with large
multinational corporations in recent years. For instance, in 2011, the UK tax authority was
accused of making sweetheart deals with corporations such as Google, Vodafone and
Goldman Sachs, after it was revealed that it had negotiated tax settlements with these
companies totalling millions of pounds. These settlements appear to have been largely
related to sums owed following the resolution of differences over the interpretation and
correct application of tax law.
18.3.2 Bias of the role of the enablers and the prosecution of enablers
The data deriving from our case studies confirms the dominant and important role that
professional enablers possess in the facilitation of tax crimes. In fact, enablers play a dual
role in the sphere of tax evasion: On the one hand, their task is to assist their clients in
making the best, genuine and legitimate tax choices and, thus, to outsmart the tax and
23

This fine can reach up to 30 percent of the legal entity's average turnover calculated over the previous
three years.
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criminal laws of various jurisdictions to assist clients to avoid taxes. On the other hand, tax
authorities largely depend on the information of these enablers to fight tax evasion. It is
their obligation to share strategic information to the tax agencies and its collaborators with
respect to reforms and surreptitious activities of criminals. This obligation is, however, to
be conducted due diligence.
Table 8: Enablers

Enablers
involved

Enablers
not
accused

Spain

✓

✓

Germany

✓

✓

UK1

✓

UK2

✓
✓
✓
✓
✓
✓
~
~
✓
✓
✓
✓

France 3
France 1
France 2
Ireland
Austria
Estonia
Malta
Portugal
Italy
Luxembourg
Switzerland

Enablers
accused

Enablers
prosecuted

✓

✓

✓
✓
✓

✓

✓
✓

✓
✓

✓

✓

✓
✓

✓

In all of the case studies conducted, professional enablers – tax planners, lawyers,
accounting specialists, bankers, notaries, and offshore trusts - were key in the
establishment and the preservation of the fraudulent schemes. Particularly in the Italian
case study, it emerged during the investigation phase that the services of accountants and
financial advisors were fundamental to the functioning of the criminal scheme: they
registered shell companies; served as their accounting managers; ensured the
dissolution of firms where they resulted in exposure to potential investigations carried out
by the tax authorities; set up an invoicing system for the simulated business transactions
among the various shell companies; were actively involved in the identification of potential
figureheads for the shell companies; and assisted in the money laundering phase through
the use of off-shore bank accounts or the purchase of art objects and antiquities. It appears
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that for such activities the professionals were allowed to keep for themselves an amount
of money equal to the 12 percent of the turnover generated through the illicit activities.
Moreover, the Austrian case critically questioned the role of warehouse keepers and
transportation companies as enablers of the VAT Carousel. While without their services the
proper conduct of the VAT Carousel would have certainly been endangered, their criminal
liability was not examined, and their employees were not heard as witnesses in court.
Nevertheless, only in three case studies, professional enablers were held accountable,
while in the Case Study UK1, the accused was a tax evader as well as an enabler of tax
evasion. The case studies confirm, thus, that while professional enablers play a
fundamental role in the facilitation of tax evasion, their accountability often remains
unquestioned.
In the France 2 case study, a swiss bank – Rey Bank in Geneva - assumed the
role of an enabler by assisting the accused former French budget minister in
concealing undeclared funds. The bank was charged for “being an instrument in
concealment of assets” by the French courts and was sanctioned with the highest
possible fine for money laundering amounting to € 1.87 million. It escaped,
however, a ban from operating on French territory as demanded by the
prosecutors. Moreover, its managing director was given a fine of € 375.000 and
suspended jail sentence of two years. Lastly, also a financial intermediary who
also acted as an enabler facilitating to transfer funds from Switzerland to
Singapore received a € 375.000 fine and a one-year jail sentence.

18.3.3 Resources of LEA
In all case studies we conducted, the allocation of resources constituted a challenging
decision for authorities. Putting the focus on single, complex and serious cases requires
man power and time to the disadvantage of other tasks. On the other side, if all suspicious
cases are investigated – independent from how many years they date back and the
herewith connected possibility to perpetuate evidence – the number of cases to be handled
by one official increases, while the efficiency of the investigation of the single cases may
suffer.
Also, there exists a vast amount of data which has to be examined by tax authorities while
the latter often lack access to specific types of expertise or tools for forensic analysis
needed for complex fraudulent schemes. The lack of financial and human resources has
significant impact on the time-gap between the commission of the offence and its
detection. Moreover, the Italian case study pointed out the difficulty of the short statute
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of limitations applied to tax crimes in Italy regarding the analysis of an extremely large
number of documents.
The lack of financial and human resources becomes particularly crucial when under-staffed
prosecution is confronted with several lawyers from top-end law firms in court. In some
countries, trials may be terminated at request of defence counsels for the reason that the
criminal case was stuck at the prosecutor’s office too long.
The author of the Italian case study pointed out that the analysis of the large
number of documents usually entailed in the investigation of tax crimes cannot
be conducted directly by the investigators due to their complexity. Thus, in Italy
external accountants are involved to conduct the analysis for the prosecution of
tax crimes.
18.3.4 Legal frameworks for corporate liability
The challenges revealed by our case studies regarding the legislation determining
corporate liability include in particular the requirement of establishing the mens rea (guilty
mind) of superior officials of a corporation, as well as the types of criminal offences
corporations can be held accountable for.
The UK case study describes a number of difficulties attributing to corporate offenders,
particularly regarding the requirement of proving the ‘directed mind and will’ of the
corporation, e.g. the board of directors, the managing directors and perhaps other superior
officers of a company. The case study points out that if senior officers of a company obscure
their involvement in financial crimes, a company cannot be held responsible. As a result,
two new corporate offences of failure to prevent the facilitation of UK and foreign tax
evasion were established in the UK.
Furthermore, in theory, in Italy legal persons can be held accountable for criminal conduct
committed by their directors, executives, their subordinates and other subjects acting on
behalf of the legal entity. However, in the respective Italian law which numerates the
specific predicate offences for which a corporation can be held liable, tax crimes are not
included. Seeking to confront this legal loophole, the Italian Supreme Court has developed
a way of compensating this direct liability of corporations for criminal tax offences through
its case law. For this purpose, it uses the offence of ‘criminal association’ which is included
in the list for which corporations can be hold accountable. The latter states that it
constitutes a criminal offence to associate with each other for the purpose of committing
a criminal offence; to promote or organise the association; or to lead or participate in it.
An important consequence of these sort of convictions is that they enable the courts to
confiscate the proceeds of the tax crimes in possession of the corporation as well as order
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the temporary forfeiture before conviction. Nevertheless, if tax crimes are committed by
the employees or representatives of a company for the benefit of their corporation,
without a criminal association being constituted, the company could not be prosecuted for
such crimes.24
The Italian case study involves a criminal association conducting VAT fraud
seeking to take advantage of the legal loophole of corporate liability in Italy. The
case describes how the criminal operation made all the efforts to avoid any formal
involvement of the Italian company standing at the end of the value chain in the
business transactions, which was in turn also the company which received all
profits from the fraud scheme. The fact that Verbatim Italia s.p.a. was deliberately
left on the side-line of the carousel scheme and the consequent absence of
incriminating documents made it extremely complicated to establish a link
between the criminal organisation and the listed company. However, such a link
emerged through the extensive use of telephone tapping.
18.3.5 Inter-agency cooperation
Similar to previous research and experience the case studies show that inter-agency
cooperation constitutes a challenge in many jurisdictions. Nevertheless, our case studies
pointed towards the challenge in the coordination and sharing of competence between
administrative/financial and criminal procedures. In some case studies, it was reported that
administrative and criminal procedure might take place simultaneously, which lead to a
“waste of resources” and in some cases undermine the soundness of the court decision
(like in the Wildenstein case). In the future work-packages of PROTAX it will be essential to
further define the responsible authorities to investigate tax crimes, their cooperation with
the police and judiciary, as well as the challenges that occur in these inter-agency
collaborations.

24

Only if 1) the company has actually received such proceeds from the crime; 2) the company is a mere
cover-up to mask the perpetration of the tax crimes.
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In Estonia four people are in charge of the investigation of a financial crime: a
head investigator, an investigator in charge of surveillance activities, an
investigator in charge of criminal assets and a prosecutor. These actors work
together closely and are all located in the same building. Moreover, investigators
are only responsible for a small amount of cases – only one or two at a time. This
structure allows the LEA to dedicate their time and effort to single cases and
investigate them throughout. In order to facilitate this structure, however, the
author of the Estonian case study explained that no cases are investigated that
date back more than four years. These cases tend to be more time consuming
and less probable to lead to a prosecution, as the author explained.

18.4 Diversity and complexity of methods
18.4.1 VAT Carousel
The VAT Carousel fraud scheme takes advantage of the destination principle stipulating
that in the EU only domestic consumption should be taxed, thus, that in intra-community
transactions the supplier is not taxed. If goods enter the EU, border tax adjustments are
applied upon entry in the European Union, putting the goods under a transit procedure so
that the VAT is only paid in the MS that represents their final destination. The VAT Carousel
describes a fraud scheme under which a circular chain of transactions (carousel) is created
whereby the goods start and end up with the same trader through the use of shell
companies. The latter are - although formally registered - non-operating and serve the
mere purpose of allowing the carousel to revolve. In total, of the thirteen case studies, four
involved a VAT Carousel fraud scheme.
The use of shell companies and figureheads
In all of our case studies, the fraudulent act was committed by the use of shell companies
(missing trader) who – while they were obliged to – did not pay the VAT due. The managers
of these shell companies appear to be often figureheads. In the Italian case study, for
example, the paper companies were formally directed by figureheads selected among aged
people, drug addicts or the poorest citizens, who were often not to be found.
While in the Austrian and Italian case study, the missing trader did not fill the VAT due, the
Estonian scheme involved a second layer in which the first missing trader nullified its tax
liability with fictitious acquisitions from a second shell company.
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Estonia
Missing trader (shell company)

Latvia

Estonia

Estonia

Missing trader (shell company) did
not pay VAT due by nullifying tax
liability with fictious acquisitions

Estonia
Functioning
company selling
goods below price

buffer

Figure 5: Shell companies

Carousel - distortion of the market
In our case studies, the fraud scheme took two different forms: First, the form of a Carousel
in which the products were never sold to real costumers, but imported and exported out
of the European Union each time cheating the EU jurisdictions on the VAT. Second, a real
functioning company existed in the end of the fraud scheme, which would sell the goods
below price to real costumers. In the latter, the interposed missing trader companies
cheated the EU jurisdictions on the VAT, while the functioning company filed the VAT due.
In Austria the whole trading-process between shell companies within the European Union
was pre-arranged and the goods remained in the warehouse until they had to be exported
outside of the European Union. Each trading stage took no more than five days. During the
three-month period in which the scheme was operational, approximately 14 trading-cycles
were conducted.
In the Italian case, on the other hand, the fictitious business operations between the
various paper companies created interposing layers in order to neutralise the imposition
of the VAT on the real firms that sold the goods in the Italian market. The shell companies
transferred the goods to the real companies involved at below-cost prices that neutralised
the VAT. The result was, in economic terms, that only the paper companies had the
obligation to pay VAT, while the real company could sell the goods below market value and,
thereby, acquire a predominant share of the market generating a significant distortion of
competition.
The role of warehouse keepers and transportation companies as enablers
In the Austrian, Italian and Estonian case study the goods were not transported to the shell
companies which merely served as a fictitious chain for the fraud scheme. In all cases, the
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goods were stored in warehouses and only transported to their final destination. However,
in none of the cases the role and criminal liability of these enablers – warehouse keepers
and transportation companies – was examined and questioned in court.
In the Austrian case, the goods remained in the warehouses until they had to be exported
again. Even then, they were only transferred to another warehouse abroad where a new
chain of invoicing started. Likewise, in the Italian case, the goods were stored in Germany
from where they were directly delivered to their final destination in Italy – not even
transiting the shell companies from which they were allegedly bought. To make the scheme
credible and deceptive, the criminals used falsified transportation documents applying
transit stamps. In Estonia, trucks were moved without goods, making stops which would fit
time-wise
to
load
and
unload
goods.

Figure 6: VAT Carousel

Cross-border Organized Crime Groups
All of our VAT Carousel case studies include a cross-border dimension, involving actors
within more jurisdictions. In the Austrian case study, for example, the Missing Trader VATFraud scheme was organised in an international context within relation to EU-member
states as well as third countries. The focus of criminal investigation in Austria, however,
involved only the tax evasion committed in Austria. As a result, not much is known about
the ties between the criminal actors in the various countries involved.
The Estonian case study, on the other hand, unveils a system of Organised Crime Groups
who were in charge of two VAT Carousels in Estonia and Latvia. These groups worked
closely together and were linked through a liaison officer based in Estonia. In fact, all
movements were under control of the criminal groups.

280

PROTAX
The Estonian case study describes how the accused company, AS Spratfil, built
up a chain of missing traders through an organized criminal group in Estonia.
This organized criminal group helped to organise the necessary missing traders
and organised their further activities, formalized fictitious documents, performed
bank transfers and conducted other activities. The group engaged with another
organised crime group in Latvia. Together, they used the same goods for similar
tax fraud in both countries, doubling the criminal income of the fraud scheme.
The two groups appointed an “assignee on business” trustee in Estonia, who
dealt with frontmen, managed the establishment of missing traders,
communicated with banks on behalf of frontmen, entered into contracts to cover
crime by shadow activities (hiring rooms, equipment), amongst others. For this
purpose, he rented an office premises in Tallinn, Estonia.
18.4.2 Trusts
Usually, trusts are established by one party (the trustor) who gives another party (the
trustee) the right to manage assets for the benefit of a third party (the beneficiary). In
theory, this should provide legal protection to the trustor’s assets. In practice, this method
is often used to avoid or evade taxes. Some jurisdictions allow trusts to be created in
privacy, while the trustor might preserve all rights on the goods in the trust; also, in some
jurisdictions special rules apply to trusts, abolishing or modifying certain restrictions and
legislation (Offshore trusts).
The France1 case study describes how the Wildenstein family created trusts
across generations as a method to conceal assets from the French tax authority.
The fictitious nature of the trusts allowed the trustor to stay anonymous, while he
remained the real beneficiary of the trust. Moreover, another layer of complexity
was added by the fact, that the majority of the trusts that were established do not
directly own the family assets but shares in offshore companies which in turn
own the assets. As a result, the French authorities could not assess the exact
value of the assets that were concealed by the Wildenstein family. The
prosecutor, however, enumerated 33 companies that were established by trusts
with the motive of concealment and tax fraud. These companies held various
precious assets such including a private jet, real estate in New York worth $125
million, a ranch in Kenya valued at $10 million, an island in the Caribbean whose
exact value has not been determined, and a large number of paintings.
The particular challenges that arose in relation to trusts in the case study France1 were:
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•

•

•

The accused persons could not be found guilty due to the weakness of French
legislation: As the trusts existed before there existed a law regulating trusts in
France, the rules of taxation on trusts could not be applied retrospectively. Thus,
while the judge saw a clear attempt of concealing assets with the intention of tax
evasion, the accused persons could not be found guilty.
The concealment of assets through trusts and shell companies: Due to the rules
that apply to trusts in offshore jurisdictions and the fact that the trusts only own
shares in offshore companies which in turn own the assets, the French authorities
could not assess the exact value of the concealed assets.
The collaboration with tax haven jurisdictions: While the court recognised
elements of concealment of trusts, it was confronted with weaknesses in the
investigation and admitted ‘’the difficulty in conducting investigations in countries
whose main feature is not to collaborate in tax and judiciary matters’’. Moreover,
while the defendants were accused of money-laundering, this argument was not
taken into consideration due to shortcomings in the investigation and the inability
to collect evidence on offshore trusts located in the Bahamas and the British
Overseas Territories.

18.4.3 Shell Companies
Shell companies are companies that do not have an office nor employees, but only exist on
paper. They may, however, hold a bank account, be the owner of assets or conduct
business transactions without themselves possessing assets. Often, shell companies are
registered to the address of the lawyer or company that provides the service of setting up
the shell company who may also act as the agent for receipt of legal correspondence. Shell
companies may on the one side, be owned by a trust, and on the other, acts as a trustee
for a trust, thereby adding another layer of opaqueness and creating a limited liability for
the actual trustee.
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The Spanish case study involves shell companies in various jurisdiction. While
the football-star Messi payed the income tax on the income from his football club,
he used a complex shell-company structure to hide the income acquired from the
exploitation of his image rights from the Spanish Tax Authority.
Messi and his father engaged with Sports Consultants Ltd. resident in Belize,
transferring Messi’s image rights to this company for a period of ten years, while
the rights thereof were transferrable to a third party. Sport Consultants Ltd.
contracted Lazario GmbH in Switzerland to conclude sponsorship and
merchandising contracts for the player’s image rights in exchange for a
commission. Also involved were Vitop Consulting AG in Switzerland, Sidefloor
Ltd in UK, Jordan in UK, Tubal Soccer Management GMBH in Switzerland. When
Messi became of legal age, the rights were, transferred to Jenbril S.A. in
Uruguay, a company which is owned and administrated exclusively by Messi.
Jenbril in turn signed different service contracts with other firms. Thus, the
income was transferred from companies located in countries with permissive tax
legislation to countries with opaque tax systems.
The Spanish case study, as well as the French case studies and the case studies involving
VAT fraud unveil the following methods that are used by criminals when using shell
companies:
•
•

•

•

To involve as many actors as possible and thereby adding additional layers of
opaqueness which aids in concealing assets from the national tax authorities.
To act in jurisdictions with favourable legislation concerning secrecy. For example,
in the Spanish case study, Messi took advantage of legislation in Belize and Uruguay
which had legislation that allowed opaque companies at the time. In these
jurisdictions, submission of tax returns or annual reports or accounts was not
required.
To act in jurisdictions with favourable legislation concerning income earned
abroad. The Spanish case study further illustrates how Messi took advantage of the
agreements of the United Kingdom and Switzerland to avoid double taxation. These
two countries did not have any legislation at the time that penalised ‘operations
with companies that were resident in Belize and Uruguay.’
The use of assets whose value cannot be defined easily, as for example intangible
assets or intellectual property rights.

18.4.4 Freeports
Freeports are storage facilities where precious goods – such as gold, wine and art works –
are stored tax-free and free of customs duty as long as they remain in the freeports. While
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these storage facilities are not illegal, their secretive and opaque nature makes them
attractive to illicit money flows. This was the case in our Wildenstein case when artwork
was shifted from a freeport in Switzerland to a freeport in New York.
Directive (EU) 2015/849 of the European Parliament and of the Council, where
identification of natural persons who exercise ownership over an entity, has now been
extended to also cover freeports (Directive (EU) 2018/843). Until now no reports had to be
made for entities that are sheltered at such freeports and no one – except the owner –
really knew what was there.
The new amendment (Directive (EU) 2018/843) takes the FATF recommendations into
account and has to be adopted by the EU Member States by January 10th, 2020. It now
includes Freeports25 and considers items worth € 10.000 and over.
18.4.5 Profit Shifting
Profit shifting typically refers to a method used by multinationals by which profits are
shifted from higher-tax jurisdictions to lower-tax jurisdictions usually involving intellectual
property because of its driver of value creation and mobility.26 Profit shifting, thus,
constitutes a legal grey area, because multinational firms are reducing their tax liability by
exploiting flaws and loopholes in existing tax rules, while not clearly violating them.
The case study UK1 involves a case of profit shifting within the United Kingdom, which
shares similarities to the practice of profit shifting in the international sphere. In this case,
the accused shifted the profit from his firm to his wife’s firm, claiming that the money was
paid for graphic design services. Nevertheless, the court did not follow his explanation, as
he had failed to provide any evidence of the nature of the contract between the two
companies or of the work carried out. Thus, the court found, that the accused has reduced
the profits earned by his firm in order to pay less taxes.

25

Directive (EU) 2018/843 Article 1(1)-point j – Amendments to Directive (EU) 2015/849
A Centre for European Economic Research discussion paper by Fuest et.al provides a solid background
information for a better understanding of profit shifting in the international context. The paper discusses,
amongst others, the tax planning technique of Google Inc, Fuest, Spengel, Finke, Heckemeyer, Nusser,
Profit Shifting and “Aggressive” Tax Planning by Multinational Firms: Issues and Options for Reform, ZEW
Discussion Paper No. 13-078, 2013.

26

284

PROTAX
The case study UK1 involves, amongst others, the payments made by the
accused’s firm to his wife for graphic design services. The UK financial authority
was of the view that the payment was exaggerated in order to falsely reduce the
profits of the firm of the accused. While the accused appealed to this count, arguing
that the payments were reasonable for the work legitimately done, the court
accepted the prosecution’s argument that the accused had failed to provide any
evidence of the nature of the contract between the two companies or of the work
carried out and that, from this, it was legitimate for a jury to draw a negative
inference.
The case study UK1, thus, points towards the following challenges regarding profit shifting:
•
•

The difficulty of putting a value to certain types of services which due to their
nature are not easy to compare on the market.
The legal grey area between the adherence of black letter law and the violation of
the spirit of the law, thus, the exploitation of flaws and loopholes in existing tax
rules.

18.5 Conclusion
In our research, we dealt with a large array of cases displaying different content and
challenges in different jurisdictions. The most significant challenge seems to be the interagency collaboration and the transnational cooperation, which might be caused by
different approaches by both - jurisdictional and regarding human resources. The high
diversity and the complex structure of criminal procedures make it hard for LEAs to
compete, as they usually have very tight borders and capacity in terms of finance and
human resources.
Nearly all of the cases made use of enablers and about two thirds included tax havens. Also,
VAT-Carousels seem to be prevalent and so are shell-companies.
The role of enablers has two sides to the story. On one hand, they are there to assist their
clients, and on the other hand authorities depend on the information and evidence (a
requirement in criminal prosecutions) obtained from enablers to counter tax evasion. They
are usually the key actors in many trials and while they are not prosecuted in most of the
jurisdictions examined here, we have found instances of them being prosecuted and
criminalised not only for being involved in tax crimes per se, but also for merely disclosing
information about malfeasant activity in the public interest (as demonstrated in the cases
of Luxembourg and Switzerland).
The different approaches towards whistle-blowers/informers is quite apparent. While
some countries offer good protection – not only for the public-, but also for the private
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sector – others only offer very little protection or none at all. In many cases whistle-blowers
are crucial in discovering certain structures, so whistle-blower protection is an area that
should be the subject of considerable effort and progress.
In addition, corporate liability seems to be a rather difficult issue and needs to be
reconsidered, as a “guilty mind” of superior officials of a corporation is required to be held
accountable for criminal offences.
Something that occurred to us while researching was the bias of the financial authority and
pre-trial guilty pleas. On one side, financial authority aim to bear down on tax avoidance
and evasion, on the other side they try to maximise revenues due. Most countries (except
Germany, Ireland and Austria) offer pre-guilty pleas and Deferred Prosecution Agreements
(DPAs) to certain legal persons to save financial and time resources.

18.6 Call for Feedback: Gaps, challenges and problems in the prosecution of
tax crimes
In the PROTAX project we investigated a wide variety of cases involving cross-national tax
crimes in European Union member states and analysed how national tax authorities
handled these cases from early stages to final convictions in court.
Based on these cases we drafted a preliminary list of gaps, challenges and problems,
frequently encountered in prosecuting major tax crimes. This list will be the input for a
series of focus groups with stakeholders in selected European Union countries to better
understand how serious tax crimes could be more efficiently handled by courts and tax
authorities and what kind of improvements in legal frameworks, organizational structures,
cross-national and inter-agency cooperation should be envisaged.
We would appreciate your feedback to our draft that we present here in a highly
condensed format. A more comprehensive and detailed version of the case studies is
attached, and you may refer to this document for further information.
18.6.1 Trans-national cooperation constitutes one of the major challenges in fighting tax
crimes
A major problem encountered in all cases is the lack of formalised and efficient formats for
trans-national cooperation between national tax authorities. Incompatible institutional
responsibilities and legal frameworks, lack of trust, communication and language
problems, as well as jurisdictions with favourable legislation concerning secrecy and
agreements to avoid double taxation are among the key issues reported in our cases.
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Dominant schemes as e.g. so-called VAT carousels operating across several national
jurisdictions require close coordination and cooperation of two or more national tax
authorities or law enforcement agencies. Requesting information from a tax or law
enforcement authority in another country often proves difficult and time consuming due
to a lack of trust-based working relations, data protection provisions and information
collected and available in different countries. National tax related legal frameworks may
operate with incompatible concepts and definitions, further complicating cross-national
exchange of information about persons or enterprises for criminal prosecution. Also, the
classification of a crime as a financial or criminal one may vary in different jurisdictions,
resulting in difficulties for cooperation between financial and/or judicial authorities.
To prosecute complex tax-fraud schemes involving tax havens, trusts and shell companies,
national authorities have to coordinate their activities over a longer period of time to
gather evidence undercover, collect and jointly analyse information from public registers
or tax declarations. Setting up such investigation teams can be a resource and timeconsuming challenge. When staff from different countries and agencies cooperate, and
share confidential forensic information the risk that such information is leaked and
suspects under surveillance are warned has to be considered and managed. Different
institutional structures and procedures and the lack of trust in the strategies of other
member states constitute an additional barrier for trans-national cooperation.
18.6.2 Prosecution of tax crimes versus maximising revenues for the state
Tax authorities can choose between different strategies or policies to prosecute tax crimes.
Bringing a complex tax fraud to court for a final decision or conviction is a challenge and a
risk. Some countries offer different variants of pre-trial guilty pleas for tax crimes to avoid
a full criminal prosecution. Such differences can make prosecution of tax crimes involving
cross border cooperation difficult. Also, it has been noted that access to any pre-trial deals
is an option only for the big fish, as e.g. in the framework of DPA or CJIP, while minor cases
are brought to court and offenders punished.
18.6.3 The prosecution of and the cooperation with enablers
Enablers like tax accountants are key players holding important information for the
prosecution of tax crimes. However, they have a difficult role, being required by law to
report any suspicion of illegal behaviour and at the same time being committed to their
clients to find the optimal solutions for minimising their tax burden. Almost all of our
investigated cases involved professional enablers, but they rarely were prosecuted for any
wrongdoing. Defining the role and legal responsibilities of professional enablers in any
regime of prosecution of tax crimes seems to be a problem across all countries. In
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particular, the case studies suggest that the cooperation with enablers is essential when
dealing with tax haven jurisdictions. However, whether information deriving from whistle
blowers, in particular if “stolen data” and “tax CDs” can be used as evidence in court,
remains questionable in many jurisdictions.
18.6.4 Corporate responsibility and seizure of assets
National tax authorities have different legal instruments for prosecution of tax crimes and
also these crimes can either be handled under administrative and/or criminal law. Freezing
assets of an individual or company on the basis of reasonable suspicion and evidence that
this person or company has committed a tax crime is a legal option in some countries while
in other jurisdictions lawyers can protect their clients (and their assets) from criminal
prosecution exploiting regulations protecting individual freedoms of suspects in procedural
law. Since prosecution of tax crimes often is time critical and delays in procedure increase
the risk of evidence, assets and money being brought out of reach, a robust tool kit for tax
authorities during criminal investigation can be an important success factor.
18.6.5 The allocation of resources within law enforcement agencies
Last not least all tax authorities in all cases we investigated had to make tough decisions
about the allocation of their resources. Putting the focus on single, complex and serious
cases requires man power and time to the disadvantage of other tasks. On the other side,
if all suspicious cases are to be investigated – independent from how many years they date
back and the herewith connected possibility to perpetuate evidence – the number of cases
to be investigated increases while the efficiency of the investigation of the single cases may
suffer. Moreover, tax authorities often lack access to specific types of expertise or tools for
forensic analysis needed for complex fraudulent schemes and outsourcing is rarely an
option in criminal investigation. The existence of legal grey areas and loopholes, as for
example profit shifting, constitute a further pitfall for law enforcement agencies. These
challenges get particularly crucial when under-staffed prosecution is confronted with
several lawyers from top-end law firms in court.
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Appendices
Appendix to Ireland Case Study: Glossary
Term

Explanation

Trust

A relationship whereby one party (the trustor /settlor) gives another
party (the trustee) the right to manage assets for the benefit of a third
party (the beneficiary). Trusts are established to provide legal
protection to the trustor’s (settlor’s) assets but can be created for the
purpose of tax avoidance or tax evasion particularly in the case of
fictitious trusts known as ‘’sham trusts’’ where the trustor preserves all
rights on the goods.

Freeport

Storage facilities for precious assets such as gold, wine and art works
are located within airport peripheries, where the goods are stored taxfree and free of customs duty as long as they remain in the freeports.
While freeports are not illegal institutions, their secretive and opaque
nature makes them attractive to illicit money flow stored in the form of
precious goods.

An
Garda Ireland’s National Police and Security Service
Síochána
Dáil Éireann

Lower House of Parliament

Revenue

Revenue Commissioners

Ineligibility

Ineligibility in French law is a sentence pronounced by a court
prohibiting a civil right, namely the possibility of being elected.
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Appendix to Spain Case Study: Statistics on Tax Performance, Settlement,
Collaborations and Offenses in Spain.
Note: All these Tables are retrieved from Agencia Tributaria website.
Table 9: Control of tax and customs fraud: principal magnitudes

2014

2015

2016

%
Variation 16/15

Variation 16/14

Total

Customs and Excise
Duties
Inspection of Fraud
and Tax

Total

Customs and Excise
Duties
Inspection of Fraud
and Tax

Total

Customs and Excise
Duties
Inspection of Fraud
and Tax
Nº of inspected taxpayers 26,492

3,069 29,561

26,291

2,984 29,275

24,776

2,842 27,618

-6.57 -5.66

Nº of inspected reports(*)

60,035

6,953 66,988

59,207

5,596 64,803

55,239

5,258 60,497

-9.69 -6.6

Settled debt(**)

4,796.76 190.55 4,987.31 6,738.58 390.63 7,129.21 5,059.49 248.77 5,308.26 6.43

Amount of reduction of
refunds(**)(***)

290.96

0.88

291.84

500.61

0.34

500.95

521.95

-25.54

480.94 1,002.89 243.64 100.20

(*)

It includes inspection reports, sanction and verification proceedings and other inspection
documents
(**)

Amount in millions of euros

(***)

Reductions in selective control

Table 10: Results in Personal Income Tax

Number of settlements

491,256

% compared previous year 1.57
Cost (*)

482.2

% compared previous year -5.1
(*)

Amount in millions of euros
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Table 11: Tax collection

Net tax collection

186,249
euros

million

Gross tax collection

231,256
euros

million

Collection obtained from the activities of fraud prevention and
14,883 million euros
control (*)
(*)

As of 2013 the refund reductions derived from requests to rectify self-assessed tax returns
are included in the results from the activities of prevention and control of fraud

Table 12: Tax offences reported by the Financial Inspection and Customs and Excise Duties divisions

Number Amount (*)

(*)

2015 341

442.66

2016 226

278.33

Amount in millions of euros

Table 13: Data related to debts in enforcement stage

Issuing entities

Charged
Pending
during
01/01/2016
2016

Total
2016

Tax Agency Debts

23,699.8

7,161.3

9,159.4

21,701.8

4,580.4

2,869.4

3,062.1

4,387.7

28,280.3

10,030.7

12,221.5

26,089.5

Debts
with
institutions
TOTAL
*

other

cancelled

Pending
collection
31/12/2016

Amounts in millions of euros.
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Table 14: Expert witness and judicial assistance activities during the penal process

2011 2012 2013 2014 2015 2016
TOTAL civil servants 1,034 1,165 1,250 1,409 1,483 1,576

Table 15: Precautionary measures (Sections 81.5 and 81.8 LGT)

2014 2015 2016
Open Tax

950

964

1,097

Open Criminal sentence for tax offence 812

911

1027

TOTAL

1,762 1,875 2,124

Table 16: Supply of information to Jurisdictional Bodies

2014

2015

2016

Accesses from the Judicial Neutral Point 8,685,945 9,459,997 7,054,531
Individual applications for information

18,209

15,850

13,871

Appendix 1 to UK Case Study 2
There are several contemporary sources which provide statistical data related to HMRC’s
performance.
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HMRC’s Annual Estimate of the Tax Gap 1
Provides detailed estimates of the tax gap in the UK, including estimates based on the type
of tax and behaviour involved.
HMRC Annual Report and Accounts2
Statistical data on the performance of HMRC in tackling tax non-compliance is published
annually as part of its annual report and accounts. This document provides information on
HMRC’s yield from its compliance activities, yet it does not provide detailed information on
criminal investigations, prosecutions and convictions.
National Audit Office Report - Tackling tax fraud: how HMRC responds to tax evasion, the
hidden economy and criminal attacks3
In 2015, the National Audit Office reviewed HMRC’s performance in tackling tax fraud. This
document provides detailed information on HMRC’s perception of tax fraud risks, the
number of prosecutions and convictions for tax fraud since 2010 and the yield generated
from HMRC’s compliance activities. This document assesses HMRC’s claims and attempts
to measure their performance in this area.
House of Commons Committee of Public Accounts
The PAC regularly review HMRC’s performance, both generally,4 and in certain key areas.5
These reports often contain useful data on HMRC’s compliance and enforcement actions.
HMRC Press Releases
Some press releases will provide information on enforcement actions, including
prosecution. However, many, simply provide a summary of key cases, as opposed to
comprehensive data.6
Assessment

1

HM Revenue & Customs, ‘Measuring tax gaps 2018 edition: Tax gap estimates for 2016-17’ (Official
Statistics, 14 June 2018),
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/71574
2/HMRC-measuring-tax-gaps-2018.pdf, accessed 26 July 2018.
2
HM Revenue & Customs, ‘Annual Report and Accounts 2017-18’ (HC 2017-18, 1222-I).
3
National Audit Office, ‘Tackling Tax Fraud: How HMRC Responds to Tax Evasion, The Hidden Economy and
Criminal Attacks’ (HC 2015-16, 610-I).
4
Public Accounts Committee, ‘HM Revenue & Customs Performance in 2016–17’ (HC 2017-19, 456-I).
5
Public Accounts Committee, ‘Collecting Tax from High Net Worth Individuals’ (HC 2016-17, 774-I).
6
HM Revenue & Customs, ‘Beating the Tax Cheats – HMRC’s Criminal Case Highlights of 2016’ (7 January
2017), www.gov.uk/government/news/beating-the-tax-cheats-hmrcs-criminal-case-highlights-of-2016,
accessed 26 July 2018.
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Only the first two reports are published annually. This means that while data on the tax gap
and yield due to compliance activities is regularly available, information relating to
enforcement actions, including investigations, prosecutions and convictions is published
less frequently. Information is unlikely to be found elsewhere; national criminal court
statistics and criminal justice statistics provide information relating to fraud, yet they do
not differentiate between different types of fraud. HMRC have been criticised by the PAC
for failing to provide sufficient information on their enforcement actions.7

7

Public Accounts Committee, ‘Collecting Tax from High Net Worth Individuals’ (HC 2016-17, 774-I) 5.
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Appendix 2 to UK Case Study 2
Table 17: Tax offences in the UK
Offence

Legislation

Elements of the Offence

Mens Rea

Category of
Offence

Sentence

Application

Notes

Tax Offences of General Application (i.e. not limited to a certain type of tax)
Fraud by False Fraud Act 2006, s2 Applies when a person dishonestly makes a Dishonesty
Representation
false representation, and intends, by making
the representation— (i) to make a gain for
himself or another, or (ii) to cause loss to
another or to expose another to a risk of loss.

Triable either Summary conviction - to
way
imprisonment for a term not
exceeding 12 months or to a
fine not exceeding the statutory
maximum (or to both)

General offence of
fraud, which can be
applied to tax fraud
cases.

Conviction on indictment - to
imprisonment for a term not
exceeding 10 years or to a fine
(or to both).
Conspiracy to
defraud

Common law
offence
Preserved by
Criminal Law Act
1977, s5(2)

Scott v Metropolitan Police Commissioner
[1975] AC 819, 841:

Dishonesty

Indictable only Imprisonment for a term not
General offence of Potentially extended
exceeding 10 years or a fine or conspiracy to
jurisdiction – Criminal
Must be an intention
both
defraud, which can Justice Act 1993, s5(3)
An agreement between two or more persons to defraud, not
be applied to
to ‘cause the victim economic loss by
recklessness
conspiracy to
depriving him of some property or right,
commit tax fraud.
Criminal Justice Act 1987,
corporeal or incorporeal, to which he is or
s12(3)
would or might become entitled. The
intended means by which the purpose is to
Substantive offence
be achieved must be dishonest’
does not need to
Or
have happened,
liability based on
‘Where the intended victim of a "conspiracy
agreement.
to defraud" is a person performing public
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duties as distinct from a private individual it
is sufficient if the purpose is to cause him to
act contrary to his public duty, and the
intended means of achieving this purpose are
dishonest.’
Cheating the
Common Law
Public Revenue offence,
preserved by
Theft Act 1968,
s32(1)(a)

R v Less (1993) The Times 30 March 1993

Potentially captures
those who evade
and those who
enable evasion.
Dishonesty

‘The common -aw offence of cheating the
Public Revenue does not necessarily require
a false representation either by words or
conduct. Cheating can include any form of
fraudulent conduct which results in diverting
money from the Revenue and in depriving
the Revenue of the money to which it is
entitled. It has, of course, to be fraudulent
conduct. That is to say, deliberate, dishonest
conduct by the defendant to prejudice, or
take the risk of prejudicing, the Revenue's
right to the tax in question knowing that he
has no right to do so.’

Indictable only As a common-law offence, the Can be used even if
maximum sentence is
statutory offences
potentially life imprisonment, could apply.
or an unlimited fine.
(R v Mavji [1987] 1
WLR 1388)

Most commonly used
offence. Used for the
most serious cases.
Very wide offence – do
not have to prove loss
to HMRC, can be an act
or omission, applies to
all taxes.

Offences Related to Tax
Untrue
Declarations

Customs and
Excise
Management Act
1979, s167(1) and
s167(3)

Applies when any person either
(a) makes or signs, or causes to be made or
signed, or delivers or causes to be delivered
to the Commissioners or an officer, any
declaration, notice, certificate or other
document whatsoever; or
(b) makes any statement in answer to any
question put to him by an officer which he is
required by or under any enactment to

s167(1) requires
knowledge or
recklessness

s167(3) is a strict
liability offence

s167(1)
s167(1) Summary conviction - a
Triable either penalty of £20,000, or to
way
imprisonment for a term not
exceeding 6 months, or to both
Conviction on indictment - to
penalty of any amount, or to
imprisonment for a term not
s167(3)
Summary only exceeding 2 years, or to both.
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answer, being a document or statement
produced or made for any purpose of any
assigned matter, which is untrue in any
material particular
Counterfeiting
etc. of
Documents

Customs and
Applies when any person—
Excise
(a) counterfeits or falsifies any document
Management Act
which is required by or under any enactment
1979, s168
relating to an assigned matter or which is
used in the transaction of any business
relating to an assigned matter; or

s167(3) Penalty of level 4 on
the standard scale

Mens rea of
Triable either
falsification or
way
counterfeiting (Patel v
Comptroller of
Customs [1966] AC
356)

(b) knowingly accepts, receives or uses any
such document so counterfeited or falsified;
or

Summary conviction - a penalty
of £20,000, or to imprisonment
for a term not exceeding 6
months, or to both

Conviction on indictment - to a
penalty of any amount, or to
imprisonment for a term not
exceeding 2 years, or to both.

(c) alters any such document after it is
officially issued; or
(d) counterfeits any seal, signature, initials or
other mark of, or used by, any officer for the
verification of such a document or for the
security of goods or for any other purpose
relating to an assigned matter
Falsification etc. Taxes
Applies when a person intentionally falsifies, Intention
of Documents Management Act conceals, destroys or otherwise disposes of,
1970, s20BB
or causes or permits the falsification,
concealment, destruction or disposal of, a
document which—
(a) he has been required by an order under
section 20BA to deliver, or to deliver or make
available for inspection.

Triable either Summary conviction - to a fine Limited to the
way
not exceeding the statutory
situation where
maximum
HMRC have issued a
notice requiring a
person to produce
documents/informa
Conviction on indictment - to
tion
imprisonment for a term not
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exceeding two years or to a fine
or to both.
Fraudulent
Trading

False
Accounting

Companies Act
2006, s993

Theft Act 1968,
s17

If any business of a company is carried on
Intention
with intent to defraud creditors of the
company or creditors of any other person, or Knowledge
for any fraudulent purpose, every person
who is knowingly a party to the carrying on of
the business in that manner commits an
offence.

Triable either On conviction on indictment - Applies when there
way
to imprisonment for a term not is an intention to
exceeding ten years or a fine
defraud HMRC
(or both)

Applies where a person dishonestly, with a Dishonesty
view to gain for himself or another or with
intent to cause loss to another, (a) destroys,
defaces, conceals or falsifies any account or Intention to cause
any record or document made or required
loss
for any accounting purpose or

Indictable only Imprisonment for a term not
exceeding seven years

(b) in furnishing information for any purpose
Knowledge as to false
produces or makes use of any account, or
or deceptive nature of
any such record or document as aforesaid,
document
which to his knowledge is or may be
misleading, false or deceptive in a material
particular

On summary conviction - to
imprisonment for a term not
exceeding twelve months or a
fine not exceeding the statutory
maximum (or both).
Does not need to
result in loss, simply
intention to cause
loss

Potentially captures
both tax evaders
and enablers of tax
evasion

(2) For purposes of this section a person who
makes or concurs in making in an account or
other document an entry which is or may be
misleading, false or deceptive in a material
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particular, or who omits or concurs in
omitting a material particular from an
account or other document, is to be treated
as falsifying the account or document.’
Perjury

Perjury Act 1911, Applies when any person lawfully sworn as a Wilfulness
s1
witness or as an interpreter in a judicial
Knowledge
proceeding wilfully makes a statement
material in that proceeding, which he knows
to be false or does not believe to be true.

Indictable only Imprisonment for a term not
exceeding seven years, or for a
term not exceeding two years,
or to a fine or to both.

Only applies to false See also, offence of
statements made in perverting the course of
the course of
justice.
judicial proceedings.
However, includes
Tax Tribunals.

Evasion of Income Tax
Fraudulent
Evasion of
Income Tax

Taxes
Applies to those who are - knowingly
Management Act
concerned in the fraudulent evasion of
1970, s106A
income tax by that or
any other person

Knowledge – Requires Triable either
actual
way
knowledge/involveme
nt in the evasion of
income tax.

This could involve
‘shutting ones’ eyes
to the truth’ (Warner
v Metropolitan police
Commissioner [1969]
2 AC 256), but not
‘great suspicion’ (R v
Forsyth [1997] 2 Cr
App Rep 299

Summary conviction –
imprisonment for a term not
exceeding 6 months or a fine
not exceeding the statutory
maximum

Can apply to both In force from 1 January
individuals evading 2001
income tax and
those who enable
the evasion of
income tax
(‘knowingly
concerned in the
Conviction on indictment –
fraudulent evasion
imprisonment for a term not
exceeding 7 years, or a fine, or of income tax by
that or any other
both.
person’)

Dishonesty Reference to
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‘fraudulent’ means
that there must be
dishonest conduct
Evasion of VAT
Fraudulent
Evasion of VAT

Value Added Tax
Act 1994, s72(1)

Applies to those who are – knowingly
Knowledge
Triable either
concerned in, or in the taking of steps with a
way
view to, the fraudulent evasion of VAT by him
or any other person
Fraudulent evasion –
dishonest conduct

Summary conviction – fine not
exceeding statutory maximum
or three times amount of VAT
evaded or imprisonment not
exceeding 6 months or both

Can apply to both
individuals evading
VAT and those who
enable the evasion
of VAT

Conviction on Indictment - to a
penalty of any amount or to
imprisonment for a term not
exceeding 7 years or to both.

The offence can be
committed if steps
are taken with a
view to the
fraudulent evasion
of VAT, even if the
evasion did not take
place.

Can apply to Missing
Trader Frauds
(MTIC), Acquisition
fraud, Carousel
Fraud, Contra
Trading
Evasion of VAT

Value Added Tax Applies to any person who – ‘acquires
Act 1994, s72(10) possession of or deals with any goods, or
accepts the supply of any services, having
reason to believe that VAT on the supply of

Summary
Offence

Fine not exceeding statutory
maximum or three times the
amount of VAT evaded
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the goods or services, on the acquisition of
the goods from another member State or on
the importation of the goods from a place
outside the member States has been or will
be evaded.’
Furnishing False Value Added Tax
Information
Act 1994, s72(3)

Applies when any person – ‘

(a) intention to
deceive

(a) with intent to deceive produces, furnishes
or sends for the purposes of this Act or
(b) knowledge or
otherwise makes use for those purposes of recklessness as to
any document which is false in a material
false statement
particular; or
(b) in furnishing any information for the
purposes of this Act makes any statement
which he knows to be false in a material
particular or recklessly makes a statement
which is false in a material particular’

Triable either Summary conviction - to a
way
penalty of the statutory
maximum or, where subsection
(4) or (5) below applies, to the
alternative penalty specified in
that subsection if it is greater,
or to imprisonment for a term
not exceeding 6 months or to
both

Subsection
‘(4) In any case where—
(a) the document referred to in
subsection (3)(a) above is a
return required under this Act,
or
(b)the information referred to
in subsection (3)(b) above is
contained in or otherwise
relevant to such a return,
the alternative penalty referred
to in subsection (3)(i) above is a
penalty equal to three times
the aggregate of the amount (if
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any) falsely claimed by way of
credit for input tax and the
amount (if any) by which
output tax was falsely
understated.

(5) In any case where—
(a)the document referred to in
subsection (3)(a) above is a
claim for a refund under section
35, 36 or 40 of this Act or
section 22 of the 1983 Act, for a
refund under any regulations
made by virtue of section 13(5)
or for a repayment under
section 39, or
(b) the information referred to
in subsection (3)(b) above is
contained in or otherwise
relevant to such a claim, the
alternative penalty referred to
in subsection (3)(i) above is a
penalty equal to 3 times the
amount falsely claimed.’

Conviction on indictment - a
penalty of any amount or
imprisonment for a term not
exceeding seven years or both.
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Multiple/
Unspecified
Offences

Value Added Tax
Act 1994, s72(8)

Applies where - ‘A person’s conduct during
any specified period must have involved the
commission by him of one or more offences
under the preceding provisions of this
section, then, whether or not the particulars
of that offence or those offences are known’

Mental element for
particular offence
must be stated (R v
Ike [1996] Crim LR
515)

Triable either On summary conviction – to a
way
penalty of the statutory
maximum or, if greater, 3 times
the amount of any VAT that
was or was intended to be
evaded by his conduct, or to
imprisonment for a term not
exceeding 6 months or to both

Enables multiple
offences to be
encompassed in a
single charge (R v
Asif (1986) 82 Cr
App R 484)

May be used as a
holding charge until
specific
offence
identified and charged

Alternatively,
enables prosecution
On conviction on indictment – where a specific
to a penalty of any amount or offence cannot be
to imprisonment for a term not identified
exceeding 7 years or to both.

Evasion of Duty
Fraudulent
Customs and
Applies when Evasion of Duty Excise
Management Act
1979, s170(1) and (1) any person (a) knowingly acquires
s170(2)
'smuggling
possession of any of the following goods, that
offences'
is to say—
(i) goods which have been unlawfully
removed from a warehouse or Queen's
warehouse;
(ii) goods which are chargeable with a duty
which has not been paid;

Knowledge, not
Triable either
recklessness R v
way
Panayi (No 2) [1989] 1
WLR 187

‘Fraudulent evasion’ –
dishonest conduct i.e.
knowingly performing
the prohibited act
with the intent to
evade a prohibition/

Summary conviction - to a
penalty of £20,000 or of three
times the value of the goods,
whichever is the greater, or to
imprisonment for a term not
exceeding 6 months, or to both

Offence applies to
both dutiable goods
and
restricted/prohibite
d goods.

s170(2) is much wider
than s170(1). S170(1)
requires proof of
possession or carrying,
removing etc. s170(2)
does not.

Conviction on indictment - to a
penalty of any amount, or to
imprisonment for a term not
exceeding 7 years, or to both.
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(iii) goods with respect to the importation or restriction or evade
exportation of which any prohibition or
duty payable to HMRC
restriction is for the time being in force under
or by virtue of any enactment; or
(b) is in any way knowingly concerned in
carrying, removing, depositing, harbouring,
keeping or concealing or in any manner
dealing with any such goods, and does so
with intent to defraud Her Majesty of any
duty payable on the goods or to evade any
such prohibition or restriction with respect to
the goods’

In regards to convictions
concerning prohibited items,
the maximum penalty is varied
depending on the item in
question.

(2) if any person is, in relation to any goods,
in any way knowingly concerned in any
fraudulent evasion or attempt at evasion—

(a) of any duty chargeable on the goods;
(b) of any prohibition or restriction for the
time being in force with respect to the goods
under or by virtue of any enactment; or
(c) of any provision of the Customs and Excise
Acts 1979 applicable to the goods
Taking
preparatory
steps for
evasion of
excise duty

Customs and
Excise
Management Act
1979, s170B

Applies if - any person is knowingly
concerned in the taking of any steps with a
view to the fraudulent evasion, whether by
himself or another, of any duty of excise on
any goods

Knowledge

Fraudulent evasion

Triable either Summary conviction - to a
way
penalty of £20,000 or of three
times the amount of the duty,
whichever is the greater, or to

Can apply to both Covers preparatory
individuals evading conduct – ‘steps with a
duty and those who view to’
enable/ are involved
in the evasion of
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(as above)

imprisonment for a term not
duty (‘knowingly
and omissions (R v
exceeding six months or to both concerned in…
McCarthy [1981] STC
whether by himself 298)
or another)
Conviction on indictment - to a
penalty of any amount or to
imprisonment for a term not
exceeding seven years or to
both.

Money Laundering Offences
Concealing etc

Arrangements

Acquisition, use
and possession

Proceeds of Crime s327
Act 2002, s327,
A person commits an offence if he conceals,
s328, s329
disguises, converts, transfers or removes
criminal property from England and Wales or
from Scotland or from Northern Ireland.

Under POCA, s340(3) Triable either
Property is criminal
way
property if it
constitutes a person’s
benefit from criminal
conduct or it
represents such a
benefit (in whole or
s328
part and whether
directly or indirectly),
A person commits an offence if he enters into
and the alleged
or becomes concerned in an arrangement
offender knows or
which he knows or suspects facilitates (by
suspects that it
whatever means) the acquisition, retention,
constitutes or
use or control of criminal property by or on
represents such a
behalf of another person.
benefit

s329
A person commits an offence if he acquires,
uses or has possession of criminal property.

Summary conviction - to
imprisonment for a term not
exceeding six months or to a
fine not exceeding the statutory
maximum or to both

Tax evasion has
Defence available
been a predicate
offence for AML
purposes since the
Criminal Justice Act
1993, which
extended the
On conviction on indictment - money laundering
to imprisonment for a term not offence to the
exceeding 14 years or to a fine proceeds of any
offence in England
or to both.
and Wales, or
conduct which
would otherwise be
an offence if it had
occurred there.

Can apply to those
who evade tax and
those who assist
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them, including
professional
enablers.

Offshore Tax Evasion Offences
Offshore Tax
Evasion

Taxes
Management Act
1970, s106B,
s106C, s106D

The offence is committed when an individual Strict liability offence Summary
fails to give notice of chargeability to tax
offence
(s106B), fails to deliver a return (s106C), or
makes an inaccurate return (s106D), in
relation to offshore income, assets or
activities in excess of the threshold amount,
which is currently £25,000 of potential lost
tax revenue per year. The offence applies to
income tax and capital gains tax and
encompasses all offshore income and gains,
which are not reportable under the Common
Reporting Standard (‘CRS’).

In England and Wales, to a fine
or to imprisonment for a term
not exceeding 51 weeks or to
both

Defences of reasonable
excuse and reasonable
care available

Corporate Offences
Failure to
Prevent the
Facilitation of
Tax Evasion

Criminal Finances s45
Strict liability offence Triable either Summary conviction - to a fine Only applies to
Act 2017, s45, s46
way
relevant bodies
A relevant body (B) is guilty of an offence if a
(companies)
person commits a UK tax evasion facilitation
On conviction on indictment offence when acting in the capacity of a
to a fine
person associated with B.

Defence of
implementing
reasonable procedures
available

s46
A relevant body (B) is guilty of an offence if at
any time (a) a person commits a foreign tax
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evasion facilitation offence when acting in
the capacity of a person associated with B,
and (b)
any of the conditions in subsection (2) is
satisfied.
(2) The conditions are—
(a) that B is a body incorporated, or a
partnership formed, under the law of any
part of the United Kingdom;
(b) that B carries on business or part of a
business in the United Kingdom;
(c) that any conduct constituting part of the
foreign tax evasion facilitation offence takes
place in the United Kingdom
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